




















directives from Congressional committees not to spend funds constituted “programmatic delay”
and not a “deferral.”* Appropriations Acts often require that agencies: (1) notify Congress in
advance of obligating funds for particular purposes, and (2) wait a specified number of days prior
to obligating such funds. This is sometimes referred to as the “statutory notice period.”
Congress, however, has a history of insisting that the Executive branch withhold spending on
certain programs or projects long beyond such statutory notice period, pending Congress’s often
protracted review of an agency’s planned spending, or because a Congressional committee has
placed a “hold” on such spending for its own purposes. The Executive branch, of course, is
under no legal obligation to comply with such Congressional “holds” beyond the period
specified in statute, following the Supreme Court’s decisions regarding the Constitutional
doctrine of separation of powers in Bowsher v. Synar,?! and INS v. Chadha.** Nevertheless,
agencies are acutely aware of Congress’s power to control their funding, and therefore generally
comply with Congressional directives.”> When the agencies do, no one—certainly not their
committees—accuses them of impounding funds.?*

In fiscal years 2017-2019 alone, OMB is aware of Congressional committees directing that
billions of dollars of funds appropriated to State and the U.S. Agency for International
Development (USAID) be withheld 10 days or more beyond the statutory notice period:

e InFY 2017, Congressional committee holds of 10 days or more beyond the statutory
notice period affected more than $6.7 billion in State and USAID funds. This included
one hold of 321 days, one hold of 228 days, and three holds of more than 100 days past
the statutory notice period. In total, there were at least 115 instances of Congressionally-
directed holds in foreign aid funds in FY 2017 that extended 10 days or more past the
statutory notice period.

2 Id. See also B-221412 (Feb. 12, 1986). OMB’s position that programmatic delays, including programmatic
delays that require the use of its apportionment authority, do not constitute deferrals is not new. That distinction was
made in 2002. As a result, no President since that time has reported such actions as deferrals.

2478 U.S. 714 (1986).

22462 U.S. 919 (1983).

2 As the Supreme Court has noted:

[Aln agency’s allocation of funds from a lump-sum appropriation requires “a complicated
balancing of a number of factors which are peculiarly within its expertise”: whether its “resources
are best spent” on one program or another; whether it “is likely to succeed” in fulfilling its
statutory mandate; whether a particular program “best fits the agency's overall policies”; and,
“indeed, whether the agency has enough resources” to fund a program “at all.” ...Of course, an
agency is not free simply to disregard statutory responsibilities: Congress may always
circumscribe agency discretion to allocate resources by putting restrictions in the operative statutes
(though not, as we have seen, just in the legislative history). ...And, of course, we hardly need to
note that an agency’s decision to ignore congressional expectations may expose it to grave
political consequences.

Lincoln v. Vigil, 508 U.S. 182, 193 (1993) (internal citations omitted).

2+ OMB is aware of instances in which Members of Congress demanded that agencies withhold funds for months—
and even years—beyond the period required by statute for reasons wholly unrelated to the purpose of the
appropriation. OMB respectfully suggests that GAO take an interest in this practice, as well.



e InFY 2018, Congressional committee holds of 10 days or more beyond the statutory
notice period affected more than $3.5 billion in State and USAID funds. This included
one hold of 201 days and four holds of more than 100 days past the statutory notice
period. In total, there were at least 148 instances of Congressionally-directed holds in
foreign aid funds in FY 2018 that extended 10 days or more past the statutory notice
period. :

° InFY 2019, Congressional committee holds of 10 days or more beyond the statutory
notice period affected more than $762 million in State and USAID funds. In total, there
were at least 31 instances of Congressionally-directed holds in foreign aid funds in FY
2019 that extended 10 days or more past the statutory notice period.

If compliance with constitutionally non-binding directives from Congressional
committees to “hold” funds is not a deferral, then certainly a delay in obligating funds arising
from a Presidential direction that a policy process is necessary prior to making obligations cannot
be. As stated above, it is the President’s constitutional role to faithfully execute the laws. The
President has an obligation to ensure that funds are being spent prudently.

The pause in obligations of the Ukraine funds at issue here is an example of
programmatic delay. By its terms, OMB’s apportionment footnote expressly provided that DOD
could continue all necessary activities—short of the final action obligating the funds—until there
was a policy decision on the use of the funds. The statutory language of the USAI and FMF
appropriations provided the Executive branch broad discretion to determine how these particular
funds should be spent. It was OMB’s understanding that a brief period was needed, prior to the
funds expiring, to engage in a policy process regarding those funds. OMB took appropriate
action, in light of a pending policy process, to ensure that funds were not obligated prematurely
in a manner that could conflict with the President’s foreign policy.

In its letter, GAO also requested that OMB provide copies of certain apportionments for
the security assistance funding for Ukraine. Those apportionments are attached.?’

_ The Executive branch has a duty to taxpayers to ensure that appropriations are spent

wisely, in accordance with statutory requirements. As stewards of taxpayer funds, OMB always
has and will continue to take seriously its legal duty to oversee agency spending, and apportion
funds appropriately, in accordance with the ICA and all other applicable laws.

Sincerely,

ANl SO

Mark R. Paoletta
General Counsel

Attachment

2 See Attachment.



