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Preface

Regulatory policy is criticd to the wdfare of the country. On the positive Sde, regulations have
an essentid role to play in protecting the environment, assuring a safe workplace, providing protection
to consumers and in other ways addressing the needs of the American people. Y et regulations can dso
be codtly. When designed poorly, regulations can creete digtortionsin the economy by punishing smdl
and large businesses and thwarting innovation and productivity improvements. Unfunded mandates on
gate and local governments can create sevious fisca problems for Mayors, Governors and other loca
officias. Common sense can sometimes distinguish agood rule from abad one but in many complex
Stuations aformd regulatory andyssis necessary to guide regulatory decison making.

The Bush Adminigtration is committed to developing a smarter regulatory system based on
sound science and economics. A smarter system adopts cost-effective rules when market and state
and locdl effortsfal, revises existing rules to make them less costly and/or more effective, and rescinds
outmoded rules whose benefits do not judtify their cogs. In pursuing this agenda, the Adminidtration is
actively seeking suggestions from the scientific community, stakeholders, and the genera public.

This document fulfills two statutory requirements for reporting to Congress on Federd
regulatory activity. Thefirg of these reportsis Office of Management and Budget' s fourth report to
Congress on the costs and benefits of Federa regulations as required by Section 628(a) of the FY 2000
Treasury and Generd Government Appropriations Act. Starting next year, Section 624 of the
Consolidated Appropriations Act of 2001 requires us to update this report and deliver it to Congress
with the budget on an annua basis. This requirement gives us an opportunity to develop alonger run
and permanent srategy to produce more comprehensive and higher qudity reports. With thisin mind,
this year’ s cost-benefit report is desgned to be afirst step in achieving this long term godl.

The second reporting requirement on unfunded mandates is contained in Title 11 of the
Unfunded Mandates Reform Act (the “Act”), which was signed into law on March 22, 1995 (P.L.
104-4). The Act was designed to ensure that Congress and Executive Branch agencies consider the
impact of legidation and regulations on States, locd governments, and triba governments, and the
private sector. With respect to States and localities, the Act was an important step in recognizing State
and locd governments as partners in our intergovernmenta system, rather than mere entitiesto be
regulated or extensons of the federd government through which to advance Washington's priorities.
This report details the activities of the Federal government that impacted State, locd, and Triba
governments between June 2000 and May 2001.



Thisisthefirst time that these two reports have been issued as one document. The reason for
doing so isthat both reports are attempts to provide annua information on federa regulatory activity.
We hope to better integrate these reportsin the future and would be interested in views on how this
integration can be made amore worthwhile exercise. Together these reports represent an effort by the
Adminigration to ensure that regulatory policy is transparent, based on sound andyticd principles, and
reflects the input of those who are most affected by regulatory policy. While these reports are only a
first step, the Adminigration is committed to developing a smarter regulatory system.
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Making Sense of Regulation:

Report to Congress on the Costs and Benefits of Federal Regulations and Unfunded
Mandates on State, Local, and Tribal Entities

EXECUTIVE SUMMARY

Regulatory policy iscritica to our nation’swefare. The Bush Adminidration is committed to
developing a smarter regulatory system based on sound science and economics. A smarter system is
more trangparent, accountable, and cost-effective. 1t adopts cost-effective rules where market and
State and local effortsfail and streamlines exigting rules to make them less costly and more effective.
This report takes an important step toward creeting a regulatory system that “makes sense.”

This document fulfills two statutory requirements for reporting Federa regulatory activity to
Congress. Thefirgt of these reporting requirements is contained in gppropriations statutes and directs
the Office of Management and Budget to submit a Report to Congress on the Costs and Benefits of
Federd Regulations. The second is contained in Title 11 of the Unfunded Mandates Reform Act and
directs OMB to report on agency efforts to consult with intergovernmenta partners. Together these
two reports, Part | and Part 11, represent an effort by the Administration to ensure that regulatory policy
is transparent, based on sound analytical principles, and reflects the input of those most affected by

regulatory policy.

Part | presents OMB'’ s estimates of the annual costs and benefits of Federd regulation and
paperwork in the aggregate, by agency and agency program, and for mgjor rules. It also discusses
OMB’s andyds of theimpacts of Federd regulation on State, locdl, and triba government, small
business, wages, and economic growth. Part | uses agency regulatory impact analyses to present new
quantitative estimates and qualitative descriptions of the benefits and costs of the 31 mgor rulesissued
by Federd agencies and reviewed by OMB during the 12- month period beginning April 1, 1999. It
aso discusses cost and benefit information for the 10 mgjor rules independent agencies issued during
this period.

The report indicates that the cost of socid regulation -- hedlth, safety, and environmenta
regulation -- ranged from approximately $150 billion to $230 billion per year. Estimates on benefits --
which are more difficult to measure -- ranged from $250 billion per year to more than $1 trillion. The
cost of economic regulation -- trangportation, energy, telecommunications, and internationa trade
regulation -- is gpproximately $230 hillion per year. The annua cost of paperwork or process
regulation is gpproximately $195 hillion -- $160 billion of which isfor tax compliance. These estimates
indicate that the total cost of regulation is nearly equa to the $584 hillion Congress gppropriated for dl
discretionary programsin FY 2000.



Thefirg action taken by the Adminidration was to gain control over the regulatory pipeline by
assuring that the President’ s appointees had time to review the large number of rulesissued during the
last days of the previous adminidration. In reviewing rulesissued during the last days of the previous
adminigration, The Bush Adminigration was following a precedent set by previous adminigtrations.

The Adminigtration next turned to designing severa proposas to improve both rulemaking
outcomes and the rulemaking process. Some of these proposals adready have been implemented, while
others are proposals fill under review. Included in the proposals mentioned in Part | are a proposal to
rejuvenate the “return letter,” the mechanism OMB uses to deny gpprova to aproposed or find rule,
and anew proposa to use a“prompt letter” to suggest that anew rule be adopted or that an existing
rule be rescinded or revised. Also included are proposals that would increase early involvement of
OMB in agency rulemaking decisions, promote peer review and sound risk assessment, andyze the
impacts of rules on the nation’s energy supply, and make improvements to the OMB guidelines on cost-
benefit analyss.

A regulatory system that makes sense entalls atargeted examination of existing rules and an
assessment of whether changesto these rules are necessary. In the draft report on costs and benefits
published May 2, 2001, we asked for public comments on specific regulaions that if rescinded or
changed would increase public wefare by ether reducing costs or increasing benefits. From 33
commentators, we received 71 suggestionsinvolving 17 agencies. Part | lists these proposas and
includes OIRA’sinitid review of these comments.

A regulatory system that makes sense dso gets stakeholdersinvolved in regulatory decisons.
Among the mogt critical stakeholdersin the regulatory process are our intergovernmenta partners. For
the past two decades, State, loca, and triba governments increasingly have expressed concerns about
the difficulty of complying with Federd mandates without additional Federa resources and the lack of
consultation they receive on regulations that affect them. Part |1 of thisreport details Federd agency
consultations with State, loca and Triba governments. Severa examples that might serve as a modedl
for successful consultation include:

. In response to concerns voiced during consultations with States, the Adminigiration for Children
and Families modified its Head Start regulations to accommodate State variation in the
regulation and oversight of transportation services.

. The Fish and Wildlife Service has included Alaska natives in the development of policiesrelated
to the conservation and management of polar bears. As aresult, Alaska and Russia natives will
manage the polar bear harvest through enforceable quotas, seasons, and other control
mechanisms.

. The Employment and Training Adminigration (ETA) continuoudy consulted with
representatives of State and local stakeholders to creste the definition of adminigtrative costs
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under the Workforce Investment Act (WIA). ETA worked directly with the League of Cities,
the US Conference of Mayors, and the National Association of Counties to identify sites that
were willing to study how modifications of adminigtrative costs would affect WIA. ETA usd
this feedback to revise the adminigrative cost provisons before publishing the Find Rule.

. The Environmenta Protection Agency (EPA) consulted with States, local governments and
Tribesin drafting its proposed rule on ground water standards. 1n response to the concerns
voiced by these stakeholders, EPA sdected arisk based targeting approach to identify water
Systems needing improvement.

While Part 1l contains numerous success sories, the Adminigtration understands that even more
timely and meaningful consultation is needed to get our intergovernmenta partners sufficiently involved
in regulatory decison-meking. The Adminidration is committed to ensuring that this level of
consultation is achieved.

Our god isthat future regulatory reports will reflect the changes that are being undertaken
now. If thisisthe case, the regulations described in future reports will be the products of a regulatory
system that makes sense.



PART 1: Report to Congress
On The Costs and Benefits of Federal Regulations

Thisis the Office of Management and Budget' s fourth report to Congress on the costs and
benefits of Federd regulations! This report is required by Section 628(a) of the FY 2000 Treasury and
Genera Government Appropriations Act (the Act). The Act requires OMB to submit “an accounting
gtatement and associated report” containing:

“(1) an estimate of the totd annua costs and benefits (including quantifiable and nonquantifiable
effects) of Federa rules and paperwork, to the extent feasible:

(A) inthe aggregate;

(B) by agency and agency program; and

(C) by mgor rule

“(2) an andysis of impacts of Federa regulaion on State, locdl, and triba government, smal
bus ness, wages, and economic growth; and

“(3) recommendations for reform.

The Act at Section 628 (b), (c), and (d) also specifies how we are to produce the report. We
must:

“(b) ... provide public notice and an opportunity to comment on the statement and report,

“(c) ... issue guiddines to agencies to sandardize (1) measures of costs and benefits and (2) the
format of accounting statements, and

“(d) ... provide for independent and externd review of the guidelines and each accounting
statement and associated report under this section.”

In early October 1999, we drafted “Guiddines to Standardize Measures of Costs and Benefits
and the Format of Accounting Statements’ (Guiddines). We circulated them for “independent and
externd review” by nine expertsin the fied of benefit cost andyss. Based on these comments we
finaized the Guidelines and issued them as a Memorandum for the Heads of Departments and Agencies
(M-00-08) on March 22, 2000.2 On August 7, 2000, we asked the Departments and Agencies to use

1 Thisreport usesthe terms “rule’” and “regulation” interchangeably.
2 See <http://ww.whitehouse.gov/omb/memoranda/m00-08.pdf>
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the Guiddines to provide the “ accounting statements’ on the benefits and codts of regulations that we
would use to prepare the report to Congress on the costs and benefits of Federa regulations. Using
thisinformation aswell as other information from the agencies and published literature on the costs,
benefits, and impacts of Federa regulation, we prepared a draft report, which we published in the
Federal Register on May 2, 2001 for public comment.2 On July 2, 2001, we extended the origina 60
day public comment period to August 15" at the request of severa members of the public and
congressiona Steff.

Thisfinal report is based on the draft report and the comments we received on it. In addition, it
reflects suggestions from the four externa and independent reviewers we asked to comment on the
report.* 1t is OMB'’s fourth report to Congress on the costs and benefits of Federa regulation that has
been required by a series of gppropriations’ riders asking for substantidly the same regulatory
information. Starting next year, Section 624 of the Consolidated Appropriations Act of 2001 requires
us to update this report and ddliver it to Congress with the Budget on an annua basis. This requirement
gives us an opportunity to develop a strategy to produce more comprehendve and higher qudity
reports.

Since only alimited amount of additiond information on aggregate effects has become available
since the third report was issued on June 2, 2000, we are not revising our estimates of aggregate,
agency, and program cost and benefits. Severd commentators and a peer reviewer suggested that this
not be a high priority relative to cost benefit information on recent individua regulations. In response,
we present cost benefit information on the mgor regulations issued between April 1, 1999, and March
31, 2000. Thisinformation was not included in the 2000 report.

In the draft report for comment, we specificaly asked for suggestions where the public interest
would be served by updating, revising, or rescinding Federa regulations. In response to requests from
commentators, we aso present alist of regulations that we have selected for priority review, alist culled
from the recommendations for regulatory reform that we received from the public.

Asrequired by statute, Chapter | presents our estimates of total annual costs and benefits of
Federd regulation and paperwork in the aggregate, by agency and agency program, and for mgjor
rules. It aso discusses our analysis of the impacts of Federd regulation on State, local, and tribal
government, small business, wages, and economic growth. Chapter | uses agency regulatory impact
anadyses to present new quantitetive estimates and quditative descriptions of the benefits and costs of
the 31 mgor rulesissued by Federd agencies for which we concluded review during the 12- month
period between April 1, 1999 and March 31, 2000. It aso discusses cost and benefit information for
the ten mgor rulesissued during this period by the independent agencies. This“regulatory year” isthe

3 See <http://www.whitehouse.gov/omb/fedreg/ch_report_notice.pdf>
4 The names and afiliations of the peer reviewers are listed in the Appendix.
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same period we used for the first three reports.

Because of the change in Adminigtrations between the third report and this one, Chapter |1
presents a discussion of the how the trangition affected the rulemaking process. It discusses the results
of the review and “second look™ process established by what has become known as the “ Card
Memorandum.”

Chapter 111 presents our proposas for improving the regulatory development and review
process. We developed many of our proposals after reviewing the public comments requesting advice
on how to improve rulemaking outcomes and process. In particular, we present a set of new
directions to follow over the next few years that reflect a more proactive, transparent, and anaytica
emphass. For example, we discuss the return of the “return letter” and the birth of the “ prompt letter”
as amore open and andytica gpproach to coordinating and managing our regulatory state.

In Chapter 1V, we discuss the answers the public gave us to the Sx questions we asked in the
May 2" draft report aswell asthe 18 other general suggestions received from the public to improve
thereport. Finally, Chapter IV prioritizes the suggestions we received on how to improve and reform
71 specific regulations.

The Appendix presents the 71 suggestions we received for reforming specific regulations, lists
of the independent and externa reviewers and the public commentators, and a bibliography.

Chapter |: Estimating the Total Annual Costs, Benefits, and | mpacts of Federal
Regulations and Paperwork

Overview

Asrequired by statute, Chapter | presents our estimates of total annual costs and benefits of
Federa regulation and paperwork in the aggregate, by agency and agency program, and for mgjor
rules. It dso discusses our andyss of the impacts of Federd regulation on State, locd, and triba
government, small business, wages, and economic growth. Chapter | uses agency regulatory impact
anaysesto present new quantitative estimates and quditative descriptions of the benefits and costs of
the 31 mgor rulesissued by Federa agencies for which we concluded review during the 12- month
period between April 1, 1999 and March 31, 2000. It dso discusses cost and benefit information for
the ten mgor rules issued during this period by the independent agencies. This “regulatory year” isthe
same period we used for the first three reports.

Except for the estimates of the new magjor regulations, this chapter is based on Chapter 11 of last
year's Report, Report to Congress On the Costs and Benefits of Federal Regulations



(OMB, 2000).> In the draft report published in the Federal Register on May 2, 2001, we asked the
public six questions designed to solicit specific suggestions and informetion that would help usimprove
the estimates of costs and benefits of regulations contained in past reports. In Chapter IV, we discuss
in detail the comments we received. Because the comments did not provide us with new information on
costs and benefits that we could use directly to improve the estimates at this time, we are not modifying
them. Most of the suggested ways to improve our estimates were of a methodologica and conceptua

vaiety.

Last year's estimates represented our third estimation attempt. Each successive report added
new information, both on new and exigting regulations, as it became available during the intervening
period. The new information significantly affected our estimates. This was not true this year for the
period April 1, 1999 to March 31, 2000. The addition of the costs and benefits of the regulations
issued during this period did not Sgnificantly affect the totals. Because of uncertainty, we characterize
the estimates with wide ranges. Even with these ranges, wide gaps remain in both the cost and benefit
esimates due to our ingbility to quantify and monetize many types of costs and benefits. Many
commentators (past and present) including the peer reviewers, expressed doubts about the accuracy of
the estimates and suggested ways to improve the estimates, but few offered dternative estimates®

Given the concerns with our estimates and new statutory requirements to do this report on an
annua basis, we are stepping back and taking amore careful 1ook at both the methodologies and
assumptions behind the hundred or so individua studies upon which our estimates are based and our
gpproach to aggregeating them.

On March 22, 2000, we issued “ Guidelines to Standardize Measures of Costs and Benefits
and the Formats of Accounting Statements’ (OMB Memorandum M-00-08), which dedt with many of
the chdlenges that andysts face in estimating the costs and benefits of individua regulations. Most
andyses of theimpacts of regulaions are not smple or clear cut. Many equdly plausible assumptions
exig and when strung together can provide widely divergent results. Guiddines cal for sengtivity
andysis when more than one reasonable assumption or estimating technique exists. Moreover to be
credible and to assure high qudity, the Guideines require trangparency. All assumptions and results
should be described and explained. Thisis difficult enough for one regulaion and herculean for dl.

® The report may be found on OMB’s home page at:
http://mwww.whitehouse.gov/omb/inforeg/2000fedreg-report. pdf
The chartsare in aseparatefile at:
http://mwww.whitehouse.gov/omby/inforeg/2000fedreg-charts. pdf

® See Chapter | of last year’ s report, which presents a discussion of the peer
reviewers and public’s comments on last years draft report as well as Chapter IV of
this year’ s report.



. The Costs and Benefits of Regulation and Paperwork

Since there are so many different types of Federd regulation, it is useful to break rules down
into categories. Three main categories of regulations are widdly used: socid, economic, and process.
The discussionsin earlier reports provide examples for each of these categories.

A. Socid Regulation

Table 1 presents estimates of the total annua costs and benefits of Federa hedlth, safety and
environment rules issued between 1987 and 2000. Table 2 presentsthe total costs and benefits of
Federd hedth, safety, and environmental rules as of the first quarter of 2000.” The estimates are the
same asthosein last year’ sreport. Unlike the previous reports, this one does not include information
about new regulations issued during the last year. There are severd reasonsfor this. Firgt, during the
past year, there were only six new regulations for which agencies provided quantified information on
both benefits and costs. Thelr effect on the cumulative aggregate estimates would be smal. Second,
for three of these Sx rules, the agency provided information for only alimited period after the rule takes
effect. In one case, the agency estimated benefits for only one year and that year occurs more than 20
years after the rule will teke effect. For at least three of them, it isaso likely that their inclusion would
condtitute double-counting with estimates from prior years.

B. Economic Regulation

In our 1997, 1998, and 2000 reports, we presented an estimate that the efficiency costs of
economic regulation amounted to $71 billion. Thisis based on an estimate by Hopkins (1992) of $81
billion, which we adjusted downward by $10 billion to account for the deregulation and increased
competition that has occurred in the financia and telecommunications sectors since Hopkins' 1992
estimates. In arecent comprehensive report on regulatory reform in the United States by a panel of
experts from around world, the OECD estimated that additiona reformsin the transportation, energy,
and telecommunications sectors would lead to an increasein GDP of 1 percent (OECD, 1999). One
percent of the revised first quarter 2001 GDP of $10.1 trillion is about $100 billion.

" Table 2 differs from Table 1 by adding the estimates of the costs and benefits
of rulesissued before 1988 to the Table estimates. As severd commenters and peer
reviewers pointed out, these latter estimates are quite problematic and even the large
ranges that we present may not capture the correct numbers. The benefits are
dominated by a very large Environmentd Protection Agency estimate of $1.25 trillion
which islargely attributed to the projected hedth benefits of cleaner air. OMB remains
concerned about the plausibility of these estimates. These concerns are dso described
indetall in earlier reports.
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Tabl e 1:
Esti mat es of Total Annual Monetized Costs and Monetized Benefits of Soci al
Regul ati ons | ssued Between 1987 and First Quarter of 2000
(Billions of 1996 dollars)

Envi ron- Transpor - Labor O her Tot al
ment al tation
Cost s 71 6 7 7 92
Benefits 75 to 145 50 28 to 30 45 to 49 198 to 274

Source: The 1987 to 1994 estinmates of costs are fromOVB (1996) p. A-5. The 1987 to 1994 esti mates of
benefits are cal cul ated by taking the benefit/cost ratios for the final rules issued between 1990 and
1995 fromHahn (1996) Tabl e 10-4 and applying themto our costs estimates to derive benefit estimates.
(See caveats above and the discussion in OMB (1997) for the rationale for this approach). The
benefit/cost ratios are 1.4 for environmental, 9.7 for transportation, 3.8 for |abor and 7.9 for other
social regul ations. The estimates for 1995 through the first quarter of 2000 are derived as descri bed
in tables 6 through 17(OvB 2000). Note that totals may not add because of rounding.

Note: The dollar figures in this table do not reflect benefits that were quantified but not nonetized.
They al so do not reflect benefits and costs(including indirect costs) that were not quantified.

Tabl e 2:
Esti mat es of Total Annual Monetized Costs and Moneti zed
Benefits of Social Regul ations
(Billions of 1996 dollars as of 2000, Q1)

Envi r on- Transpor | Labor O her Tot a
ment al -tation

Cost s $15 to | $18 to $17 to $146 to
$96 to 170 18 19 22 229
Benefits $97 to $84 to | $28 to $45 to $254 to
1, 610 110 30 49 1, 799
Net $-73 to $66 to $9 to $23 to $25 to
Benefits(®@ 1,514 95 12 32 1, 653

Source: Tables 1,2 and 3 from (OvB 2000).

(3) Lower estimate cal cul at ed by subtracting high cost fromlow benefit. H gher estimate
cal cul ated by subtracting | ow cost from high benefit.

(b) This benefits estimate is doni nated by an EPA estimate that the benefits of air

pol lution reduction are $1.25 trillion. OW remains concerned about the plausibility
of these estinmates. These concerns are also described in nore detail in earlier
reports.

Note: The dollar figuresin this table do not reflect benefits that were quantified but not monetized. They aso do not reflect benefits and costs (including
indirect costs) that were not quantified.
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This estimate does not include the costs of internationd trade protection, which Hopkins
included in his estimate of the cost of economic regulation. According to arecent study, the
datic gains from removing trade barriers existing in 1990 would be about 1.3 percent of GDP (Council
of Economic Advisers 1998) or $130 billion for the first quarter of 2001, assuming trade barriers have
not changed.?2 These estimates taken together suggest that Hopkins estimate may be too low.

Economic regulation aso results in income transfers from one group to another. In our previous
three reports, we used an gpproach used by Hahn and Hird, and Hopkins, to estimate tranfersas a
multiple of the efficiency losses. Based on the OECD estimate of efficiency losses, Hopkins' multiple of
two (1992) gives rise to an estimate of transfer costs for economic regulation (not counting trade
protection) of $200 billion. Since transfers are not net costs to society (one person’slossin another’s
gain), transfers should not be added to our other costs estimates. Nevertheless, transfers may affect
economic incentives and produce indirect costs to society.

C. Process Regulation

The main costs of process regulation consist of the paperwork costs imposed on the public.
Section 638(a)(1)(A) of the Act calls on OMB to examine the costs and benefits of paperwork. OMB
has worked in the past with IRS on thisissue. Currently, IRS is developing the first phase of anew
model that will estimate the amount of burden incurred by wage and investment taxpayers as aresult of
complying with the tax system. IRS has undertaken this study to improve our understanding of
taxpayer burdens, to enable us to measure both current and future levels of burden, and to help us
isolate the burden of particular tax provisons, regulations, or procedures. To help provide input into
our reporting of monetized burdens, the IRS paperwork burden study included the development of a
White Paper, “ Revealed and Stated Preference Estimation of the Vaue of Time Spent for Tax
Compliance” (Cameron 2000).

In our Information Collection Budgets published annualy, we caculate paperwork burden
imposed on the public, usng information that agencies give us with their information collection requests.
Below in Table 3, we present estimates of paperwork burden in terms of the hours the public devotes
annudly to gathering and providing information for the Federa government. At afuture point in time,
we hope to be able to provide information on the dollar cost of paperwork burden imposed by Federd
agencies. At present, we do not know how to estimate the vaue of the totd annua benefits to society
of the information the government collects from the public.

8 The CEA report dso went on to State that studies of this type only capture
datic cods, fail to capture value of foregone varieties of products, quality
improvements, and productivity enhancements that would take place in the absence of
trade barriers, and thus understate the benefits from trade (CEA 1998, p. 238).
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Table3

Information Collection Budget for FY 2000

(millions of hours)

Expected Total

Department/Agency Hour Burden
Agriculture 75.19
Commerce 38.57

nonperiodic 7.99

periodic 30.58
Defense 93.62
Education 41.98
Energy 2.92
Health and Human Services 173.71
Housing and Urban Devel opment 12.46
Interior 5.64
Justice 36.82
Labor 181.59
State 29.19
Transportation 117.65
Treasury 6,156.80
\eterans Affairs 5.98
EPA 128.75
FAR 23.30
FCC 29.01
FDIC 8.27
FEMA 5.14
FERC 3.70
FTC 73.76
NASA 7.19
NSF 475
NRC 9.52
SEC 71.78
SBA 2.18
SSA 22.27
Government Tota 7,361.72
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Table 3 shows our estimates of the expected paperwork burden hours for FY 2000 by agency.
Thetotal burden of 7,362 million hoursis made up of 6,157 million hours for the Treasury Department
(84 percent) and 1,205 million hours for the rest of the Federd government (16 percent). Using the
estimate of average value of time from our previous three reports ($26.50 per hour for individuals and
entities that provide information to the government), we derive a cost estimate of public paperwork of
$195 hillion. Note, however, that (1) thisis arough average and should not be gpplied to individud
agencies or agency collections, and (2) this estimate should not be added to our estimates of the costs
of regulation because it would result in some double counting. Our estimates of regulatory costs
aready include some paperwork costs. Many paperwork costs arise from regulations, often for
enforcement and disclosure purposes.’

[1l. The Other Impacts of Federal Regulation

Sec. 638 (a)(2) of the Act callson OMB to present an analysis of the impacts of Federa
regulation on State, locd, and triba government, small business, wages, and economic growth.

A. Impact on State, Local, and Triba Government

Over the past five years, five rules have imposed costs of more than $100 million on
State, locd, and Triba governments (and thus have been classified as public sector
mandates under the Unfunded Mandates Act of 1995).1° All five of these rules were
issued by the Environmental Protection Agency. These rules are described in greater
detail below.

° Oneway to diminate overlap is to focus on tax compliance costs by using the
burden estimate for the Treasury Department. This produces an estimate of $160
billion.

“ EPA’s proposed rules setting air quality standards for ozone and particulate
matter may ultimately lead to expenditures by State, locd or triba governments of $100
million or more. However, Title 11 of the Unfunded Mandates Reform Act provides
that agency statements on compliance with Section 202 must be conducted * unless
otherwise prohibited by law”. The Conference report to this legidation indicates that
this language means that the section “does not require the preparation of any estimate or
andysisif the agency is prohibited by law from consdering the estimate or andyssin
adopting therule” EPA has stated, and the courts have affirmed, that under the Clean
Air Act, the air quality standards are health-based and EPA is not to consider costs.
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EPA'’s Rule on Sandards of Performance for Municipal Waste Combustors and
Emissions Guidelines (1995): Thisrule set sandards of performance for new municipa waste
combustor (MWC) units and emission guidelines for existing MWCs under sections 111 and
129 of the Clean Air Act [42 U.S.C. 7411, 42 U.S.C. 7429]. The standards and guidelines
apply to MWC units at plants with aggregate capacities to combust greater than 35 megagrams
per day (Mg/day) (approximately 40 tons per day) of municipa solid waste (MSW). The
Standards require sources to achieve emisson levels reflecting the maximum degree of reduction
in emissons of ar pollutants that the Adminigtrator determined is achievable, taking into
consderation the cost of achieving such emission reduction, and any non-air quaity hedth and
environmenta impacts and energy requirements.

EPA egtimated the nationa total annudized cost for the emissions standards and guiddinesto
be $320 million per year (in constant 1990 dollars) over existing regulations. EPA estimated
the cogt of the emissions standards for new sources to be $43 miillion per year. EPA estimated
the cogt of the emissions guiddines for existing sources to be $277 million per year. The annud
emissons reductions achieved through this regulatory actionsinclude, for example, 21,000 Mg.
of SO2; 2,800 Mg. of particulate matter (PM); 19,200 Mg of NOX; 54 Mg. of mercury; and
41 Kg. of dioxin/furans.

EPA’s Sandards of Performance for New Stationary Sources and Guidelines for Control
of Existing Sources. Municipal Solid Waste Landfills (1996): Thisrule set performance
gandards for new municipa solid waste landfills and emisson guiddines for existing municipa
solid wadte landfills to implement section 111 of the Clean Air Act. The rule addressed non-
methane organic compounds (NMOC) and methane emissons. NMOC include volatile
organic compounds (VOC), hazardous air pollutants (HAPs), and odorous compounds. Of the
landfills required to ingtal controls, about 30 percent of the existing landfills and 20 percent of
the new landfills are privately owned. The remainder are publicly owned. Thetota nationwide
annudized cods for collection and control of air emissions from new and exising MSW landfills
are etimated to be $94 million per year annuaized over 5 years, and $110 million per year
annuaized over 15 years.

National Primary Drinking Water Regulations. Disinfectants and Disinfection
Byproducts (1998): This rule promulgates hedth-based maximum contaminant level goals
(MCLGs) and enforceable maximum contaminant levels (MCLs) for about a dozen
disnfectants and byproducts that result from the interaction of these disnfectants with organic
compoundsin drinking water. The rule will require additiona trestment a about 14,000 of the
estimated 75,000 water systems nationwide affected by thisrule. The cogts of therule are
egtimated a $700 million annualy. The quantified benefits estimates range from zero to 9,300
avoided bladder cancer cases annually, with an estimated monetized value of $0 to $4 hillion.
Possible reductionsin recta and colon cancer and adverse reproductive and developmental
effects were not quantified.
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4, National Primary Drinking Water Regulations. Interim Enhanced Surface Water
Treatment (1998): This rule establishes new trestment and monitoring requirements (primarily
related to filtration) for drinking water systems that use surface water astheir source and serve
more than 10,000 people. The purpose of the rule isto enhance protection againgt potentialy
harmful microbid contaminants. EPA estimated that the rule will impose totd annud costs of
$300 million per year. Theruleis expected to require trestment changes at about haf of the
1,400 large surface water systems, a an annud cost of $190 million. Monitoring requirements
add $96 million per year in additiond cogts. All sysemswill dso have to perform enhanced
monitoring of filter performance. The estimated benefits include mean reductions of from
110,000 to 338,000 cases of cryptosporidioss annudly, with an estimated monetized value of
$0.5 to $1.5 hillion, and possible reductionsin the incidence of other waterborne diseases.

5. National Pollutant Discharge Elimination System — Regulations for Revision of the Water
Pollution Control Program Addressing Storm Water Discharges (1999): Thisrule would
expand the existing Nationa Pollutant Discharge Elimination System program for sorm water
to cover smaler municipa separate orm sewer systems and congtruction sSites that disturb one
to five acres. The rule dlowsfor the excluson of certain of these sources from the program
based on a demondtration of the lack of impact on water quality. EPA estimates that the total
cogt of the rule on Federd and State levels of government, and on the private sector, is $803.1
million annudly. EPA consdered dternatives to the rule, including the option of not regulating,
but found that the rule was the option that was, “most cost effective or least burdensome, but
aso protective of the water quality.”

While these five EPA rules were the only ones over the past five years to require expenditures
by State, locd and Triba governments exceeding $100 million, they were not the only rules with
impacts on other levels of governments. For example, 15%, 10%, and 6% of rules listed in the April
2000 Unified Regulatory Agenda cited some impact on State, loca or Triba governments, respectively.
In genera, OMB works with the agencies to ensure that the sdection of the regulatory option for al
find rules complies fully with the Unfunded Mandates Reform Act. For proposed rules, OMB works
with the agencies to ensure that they also solicited comment on dternatives that would reduce costs to
al regulated parties, including State, locadl and Triba governments.

Agencies have dso sgnificantly increased their consultation with State, local, and Tribal
governments on al regulatory actions that impact them. For example, EPA and the Department of
Hedlth and Human Services have engaged in particularly extensve consultation efforts over awide
variety of programs, on both formal unfunded mandates as defined by the Unfunded Mandates Reform
Act and other rules with intergovernmenta impacts. Agencies have also made red progressin
improving their interna systems to manage consultations better. This has helped them andyze specific
rules in ways that reduce costs and increase flexibility for dl levels of government and for the private
sector, while implementing important nationd priorities.
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This Adminigration will bring more uniformity to the consultation process to hep both agencies
and our intergovernmentd partners know when, how and with whom to communicate. States and
locdities should have aclear point of contact in each agency, and agencies must understand that
“conaultation” means more than making a telephone call the day before a rulemaking action is published
in the Federa Regigter. Findly, this Administration will enforce the Unfunded Mandates Reform Act to
ensure that agencies are complying with both the letter and the spirit of the law. If an agency isunsure
whether arule contains a Sgnificant mandate, it should err on the Side of caution and prepare an impact
gtatement prior to issuing the regulation.

Clearly more till needs to be done to ensure that this consultation takes place in al ingtances
whereit is needed and early in the federa decisonmaking process. Toward that end, the President
edtablished an Interagency Working Group on Federdism. Devolving authority and responsibility to
State and loca governments, and to the people, is a centrad tenet of the President’ s management of the
Executive Branch and this working group is griving to turn this principle into policy.

B. Impact on Smdl Business

The Adminigtration explicitly recognizes the need to be sengtive to the impact of regulations and
paperwork on small business with Executive Order 12866, “Regulatory Planning and Review.” The
Executive Order cdls on the agenciesto tallor their regulations by business szein order to impose the
least burden on society, consstent with obtaining the regulatory objectives. It dso cdlsfor the
development of short forms and other streamlined regulatory approaches for small businesses and
other entities. Moreover, in the findings section of the Smdl Business Regulatory Enforcement Fairness
Act of 1996 (SBREFA), Congress stated that “... small businesses bear a disproportionate share of
regulatory costs and burdens.” Thisislargely attributable to fixed cogts -- costs that al firms must bear
regardless of Sze. Each firm has to determine whether a regulation applies, how to comply, and
whether it isin compliance. Asfirmsincreasein Sze, fixed cods are Sporead over alarger revenue and
employee base resulting in lower unit cogts.

This observation is supported by empirica information from a study sponsored by the Office of
Advocecy of the Smal Business Adminigtration (Crain and Hopkins 2001). That study found that
regulatory costs per employee decline as firm size -- as measured by the number of employees per firm
-- increases. Crain and Hopkins (2001) estimates that the total cost of regulation (environmentd,
workplace, economic, and tax compliance regulation) was 60 percent gregter per employee for firms
with under 20 employees compared to firms with over 500 employees™*

11 The average per employee regulatory costs were $6,975 for firms with
under 20 employees compared to $4,463 for firms with over 500 employees. These
findings are based on their overal estimate of the cost of Federd regulation for 2000 of
$843 hillion. (See Crain and Hopkins, “ The Impact of Regulatory Costs for Smdll
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These results do not indicate, however, the extent to which reducing regul atory requirements on
amal firmswould affect net benefits. That depends upon the differences between relative benefits per
dollar of costs by firm size, not on differencesin costs per employee. If benefits per dollar of costs are
smdler for andl firmsthan large firms, then decreasing requirements for smal firms while increasing
them for large firms should increase net benefits. The reverse may be true in some cases.

C. Impact on Wages

The impact of Federa regulations on wages depends upon how “wages’ is defined and on the
types of regulationsinvolved. If we define“wages’ narrowly asworkers take-home pay, socid
regulation usually decreases average wage rates, while economic regulation often increases them,
especidly for specific groups of workers. If we define “wages’ more broadly asthe red vaue or utility
of workers income, the directions of the effects of the two types of regulation can be reversed.

1. Socid Regulation

By abroad measure of welfare, socid regulation, regulation directed at improving hedth, safety,
and the environment, isintended to create benefits for workers and consumers that outweigh the costs.
Compliance costs, however, must be paid for by some combination of workers, business owners,
and/or consumers through adjustments in wages, profits, and/or prices. This effect ismost clearly
recognized for occupationa hedlth and safety standards. As one leading text book in labor economics
suggests “Thus, whether in the form of smaler wage increases, more difficult working conditions, or
inability to obtain or retain one' sfirst choice in ajob, the costs of compliance with hedth standards will
fal on employees™?

Viewed in terms of overal welfare, the regulatory benefits of improved hedlth, safety, and
environmenta improvements for workers can outweigh their costs assuming the regulation produces net
benefits. In the occupationa hedlth standards case, where the benefits of regulation accrue mostly to
workers, workers are likely to be better off if health benefits exceed compliance costs® Although
wages may reflect the cost of compliance with hedth and safety rules, the job safety and other benefits
of such regulation can compensate for the monetary loss. Workers as consumers benefitting from safer
products and a cleaner environment may aso come out ahead if regulation produces sgnificant net

Firms’ SBA, Office of Advocacy, 2001).
2 From Ehrenberg and Smith’s Modern Labor Economics, p 279.

13 Based on a cost bendfit analysis of OSHA's 1972 Asbestos regulation by
Settle (1975), which found large net benefits, Ehrenberg and Smith cite this regulation
as a case Where workers' wages were reduced, but they were made better off because
of improved hedth (p 281).
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benefits for society.
2. Economic Regulation

For economic regulation, designed to set prices or conditions of entry for specific sectors, these
effects may at times be reversed to some degree. Economic regulation can result in increases in income
narrowly defined for workers in the regulated industries, but decreasesin broader measures of income
based on utility or overdl wefare, especidly for workersin generd. Economic regulation is often used
to protect indugtries and their workers from competition. Examples include the arline and trucking
industries in the 1970's and trade protection, today. These wage gains come a a codt in inefficiency
from reduced competition, however, which consumers must bear. Moreover, red wages, which
depend upon productivity, will not grow as fast without the stimulation of outside competition.

These satements are generdizations for the impact of regulation in the aggregate or by broad
categories. Specific regulations can increase or decrease the overall leve of benefits accruing to
workers depending upon the actud circumstances and whether net benefits are produced.

D. Economic Growth

The conventional measurement of GDP does not take into account the market value of
improvements in health, safety, and the environment. 1t does incorporate the direct compliance costs of
socid regulaion. Accordingly, conventional measurement of GDP can suggest that regulation reduces
economic growth.™ In fact, sensible regulation and economic growth are not inconsistent once dl
benefits are taken into account. By the same token, inefficient regulation reduces true economic
growth.

The OECD (1999) estimates that the economic deregulation that occurred in the US over the
last 20 years permanently increased GDP by 2 percent. The OECD aso estimates that further
deregulation of the trangportation, energy, and telecommunication sectors would increase US GDP by
another 1 percent. Jaffe, Peterson, Portney, and Stavins (1995) summarize their findings after
surveying the evidence of the effects of environmenta regulation on economic growth asfollows:
“Empirica analyss of the productivity effects have found modest adverse impacts of environmenta

14 Winston (1998) estimates that real operating costs declined between 25 and
75 percent in the sectors that were deregulated over the last 20 years -- transportation,
energy, and telecommunications.

15 Socid regulation reduces measured growth by diverting resources from the
production of goods and services that are counted in GDP to the production or
enhancement of “goods and services” such as longevity, hedth, and environmenta
qudity that generdly are not counted in GDP.
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regulation.” Based on the studies that tried to explain the decline in productivity that occurred in the US
during the 1970's, they placed the range attributable to environmental regulation from 8 percent to 16
percent (p. 151).

Asindicated above, conventiondly measured GDP growth does not take into account the
market vaue of the improvementsin hedth, safety, and the environment that socid regulation has
brought us. If even our lower range estimate of the benefits of socid regulation ($266 billion) were
added to GDP, then the more comprehensive measure of GDP, one that includes the value of
nonmarket goods and services provided by regulation, would be about 3 percent greater.* Focusing
on the effect of socid regulation on economic growth ismideading if it does not take into account the
full benefits of regulation.

More important than knowing the impact of regulation in general on growth is the impact of
specific regulations and aternative regulatory designs on economic growth. As Jaffeet al putit: “Any
discussion of the productivity impacts of environmenta protection efforts should recognize that not al
environmentd regulations are created equa in terms of their cogts or their benefits” (p 152).

In this regard, market-based or economic-incentive regulations will tend to be more cost-
effective than those requiring specific technologies or engineering solutions. Under market-based
regulation, profit-maximizing firms have strong incentives to find the chegpest way to produce the socid
benefits called for by regulation. How you regulate can go along way toward reducing any negetive
impacts on economic growth and increasing the overdl long run benefits to society.

V. Estimatesof Benefitsand Costsof ThisYear’'s“Major” Rules

In this section, we examine the benefits and costs of each “mgjor rule,” as required by section
628(a)(1)(C). We haveincluded in our review those fina regulations on which OMB concluded
review during the 12-month period April 1, 1999, through March 31, 2000. This*regulatory year” is
the same calendar period we have used for our three previous reports.

The statutory language categorizing the rules we congider for this report differs from the
definition of “economicaly significant” in Executive Order 12866 (section 3(f)(1)). It dso differsfrom
gmilar gatutory definitions in the Unfunded Mandates Reform Act and sulbttitle E of the Smdl Business
Regulatory Enforcement Fairness Act of 1996 -- Congressiona Review of Agency Rulemaking. Given

18 Including the value of increasing life expectancy in the GDP accounts to
come up with amore comprehensive measure of the full output of the economy is not as
far fetched asit sounds. It wasfirst proposed and estimated in 1973 by D. Usher in
“An Imputation to the Measure of Economic Growth for Changes in Life Expectancy”
NBER Conference on Research in Income and Wealth.
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these varying definitions, we interpreted section 638(a)(1)(C) broadly to include dl find rules
promulgated by an Executive branch agency that meet any one of the following three measures:

C rules designated as “economicaly significant” under section 3(f)(1) of Executive Order 12866
C rules designated as “magjor” under 5 U.S.C. 804(2) (Congressiona Review Act)

C rules designated as mesting the threshold under Title 11 of the Unfunded Mandates Reform Act
(2U.S.C. 1531 - 1538)

We dso include adiscusson of mgor rulesissued by independent regulatory agencies, dthough
OMB does not review these rules under Executive Order 12866. This discussion is based on data
provided by these agencies to the Genera Accounting Office (GAO) under the Congressional Review
Act.

During the regulatory year selected, OMB reviewed 31 find rules that met the criteria noted
above. Of thesefind rules, HHS submitted eight; EPA six; USDA sx; DOT threg; DOI three; and
DOC, HUD, FEMA, and the Emergency Oil and Gas Guarantee Loan Board and the Emergency Stedl
Guarantee Loan Board, one each. These 31 rules represent about 16 percent of the 190 final rules
reviewed by OMB between April 1, 1999, and March 31, 2000, and |ess than one percent of the
4,679 find rule documents published in the Federal Register during this period. Nevertheless, because
of their scale and scope, we believe that they represent the vast mgority of the costs and benefits of
new Federd regulations issued during this period.

A. Overview

We found that the benefit cost anayses accompanying the 31 find ruleslisted in Table 4 vary
subgtantidly in type, form, and format of the estimates the agencies generated and presented. For
example, agencies developed estimates of benefits, costs, and transfers that were sometimes monetized,
sometimes quantified but not monetized, sometimes quditative, and, most often, some combination of
the three.
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00

(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
USDA Irradiation of Not Estimated $35- 105 “Societyalso may realize benefits from these final regulations if the use of irradiation
Meat Food million/yr. (1995  results in a reduction of illnesses beyond what is achieved by current technologies.
Products dollars) assuming  Several types of harmful microbial pathogens can be present in meat food products,
25 percent of including E. coli 0157:H7, Salmonella, Clostridium perfringens, and the protozoan
ground beef parasite Toxoplasma gondii. Irradiation at the dose levels allowed by this action can
irradiated reducethe levels ofthese pathogens substantially. Economic benefits associated with
these reductions would be decreases in the diseases associated with these
pathogens. The reductions in the disease rates would translate into a reduction in the
number of visits to physicians and hospitals.” [64FR72163]
DOC Endangered Not Estimated Not Estimated
and
Threatened
Species;
Threatened
Status for Two
Chinook
Salmon ESUs
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00

(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
HUD Lead-Based $715.6 million $564.2 million Costs and benefits include the present value of future costs and benefits associated with the first
Paint Hazards (1996 dollars) for (1996 dollars) five years of hazard reduction activities. Monetized benefits based on prevention of elevated blood
" " lead levels (EBLS) in children. “Such benefits include avoiding the costs of special education and
fII’SF f.|ve years of for f|r§t.f|ve years medical treatment for EBL children, as well as increasing lifetime earnings associated with higher
activity of activity IQs for children with lower blood lead levels.” [64FR50187]

“The monetized benefit of increased lifetime earnings due to lower blood lead levels accounts
for 99 percent of all monetized health benefits of the rule.” [64FR50187]

“HUD believes that an intergenerational discount rate is applicable to the final rule because the
costs will be borne by adult taxpayers, and lifetime earnings will be realized by the children and
grandchildren of these adult taxpayers.” [64FR50186] Application of a 3% discount rate implies
a benefit estimate of $2.65 billion for the first five years of activity.

DOI Migratory $50-192 Not Estimated “Estimates of individual's willingness to pay indicate the size of this benefit. Willingness to pay
Bird Hunting million/yr. for generally improved duck hunting in California was $32. Willingness to pay for taking twice as
(Early Season many birds in Montana was $123. Expanding these estimates nationwide, the welfare benefit of
Framye orks) the duck hunting frameworks in on the order of $50 to $192 million” (RIA, p. 1).
W
DOI Migratory $50-192 Not Estimated “Estimates of individual's willingness to pay indicate the size of this benefit. Willingness to pay
Bird Hunting million/yr. for generally improved duck hunting in California was $32. Willingness to pay for taking twice as
(Late Season many birds in Montana was $123. Expanding these estimates nationwide, the welfare benefit of
the duck hunting frameworks in on the order of $50 to $192 million” (RIA, p. 1).
Frameworks)
W
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00

(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
DOT Light Truck Not Estimated Not Estimated
CAFE Model-
Year 2002
EPA Storm Water $671.5 $847.6-981.3 Estimates of individual willingness to pay for water quality improvements in fresh water and
Discharges million/yr .- 1.628 million/yr. (1998 marine water indicate the size of the monetized benefit.
(Phase Il billion/yr. (1998 dollars) “There are additional benefits to storm water control that cannot be quantified or monetized.
dollars) Thus, the current estimate of monetized benefits may understate the true value of storm water
controls because it omits many ways in which society is likely to benefit from reduced storm water
pollution, such as improved aesthetic quality of waters, benefits to wildlife and to threatened and
endangered species, cultural values, and biodiversity benefits.” [64FR68794]
EPA Tier 2/ New $13.7-25.2 $5.3 billion/yr. Agency estimates are based on analysis of 2030. Estimates represent “a single year ‘snapshot’
Motor Vehicle  billion/yr. (1997 (1997 dollars) in of the yearly benefits and costs expected to be realized once the standards have been fully
Emissions dollars) in 2030 2030 implemented and non-compliant vehicles have all been retired. Near-term costs will be higher than
Standards ' ' long-run costs as vehicle manufacturers and oil companies invest in new capital equipment and

develop and implement new technologies. In addition, near-term benefits will be lower than
long-run benefits because it will take a number of years for Tier 2-compliant vehicles to fully
displace older, more polluting vehicles.” [65FR6783]

“A full appreciation of the overall economic consequences ofthe Tier 2/gasoline sulfur standards
requires consideration of all benefits and costs expected to result from the new standards, not just
those benefits and costs which could be expressed here in dollar terms.” [65FR6785]
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00

(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
EPA Regional $0.8-19.3 $0.8-4.4 Agency estimates are based on analysis of effects in 2015.
Haze Rule billion/yr. (1990 billion/yr. (1990

dollars) in 2015

dollars) in 2015

Monetized benefits reflect improvements in health and visibility.

“This benefit analysis does not quantify all potential benefits or dishenefits. The
magnitude of the unquantified benefits associated with omitted categories, such as
damage to ecosystems or damage to industrial equipment and national monuments,
is not known.” [RIA, p.9-1]

EPA notes that “the RIA is not a precise reflection of the actual costs, economic
impacts, and benefits associated with the progress goals and emission management
strategies developed as a result of the final regional haze rule. This is due to the fact
that under the regional haze rule, the States bear the primary responsibility for
establishing reasonable progress goals as well as emission management strategies
for meeting these goals. Until such time as the States make those decisions, EPA can
only speculate as to which goals may be established and what types of control
requirements or emission limits might result from the associated emission
management strategies.” [64FR35760]
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00
(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
EPA Handheld $80 million /yr. in  $180 - $240 Agency expects additional reductions in CO levels beyond Phase | levels, due to
Engines fuel savings (1998  million/year (1998 improvedtechnology. These potential benefitshave notbeen estimated. [65FR24296]
dollars) plus dollars)
310,000 tons/yr.
combined
annualized
emission

reductions in tons
of nitrogen oxides
and hydrocarbons

EPA Section 126 $09 -14 $1.15 billion/yr.
Petitions for billion/yr. (1997 dollars)
Purposes of (1997 dollars)
Reducing
Interstate
Ozone
Transport
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TABLE 4 SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00
(As of date of completion of OMB review)

AGENCY RULE BENEFITS COSTS OTHER INFORMATION
EPA Persistent Not estimated $147 million in “Because the state of knowledge about the economics of information
Bio- the first year; $82 is not highly developed, EPA has not attempted to quantify the benefits
accumulative million/yr. of adding chemicals to EPCRA section 3_13 or changing r(_epor_tmg
, thresholds. Furthermore, because of the inherent uncertainty in the
Toxic: thereatter subsequent chain of events, EPA has also not attempted to predict the
Chemicals changes in behavior that result from the information, or the resultant

net benefits (i.e., the difference between benefits and costs). EPA
does not believe that there are adequate methodologies to make
reasonable monetary estimates of either the benefits of the activities
required by the rule, or the follow-on activities. The economic
analysis of the rule, however, does provide illustrative examples of
how the rule will improve the availability of information on PBT
chemicals (Ref. 67).” [64FR58743]
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TABLE 4: SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00
(As of date of completion of OMB review)

TRANSFER RULES

Dept. of Agriculture (USDA)

Dairy Market Loss assistance Program

Crop Loss Disaster Assistance Program (1998)
Crop Loss Disaster Assistance Program (1999)
Food Stamp Provisions

New England Milk Marketing Orders

Dept. of Health and Human Services (HHS)

Physician Fee Schedule for CY2000

Vaccine Injury Compensation Program: Addition of Rotavirus Vaccines

Medicare Program: Prospective Payment System for Hospital Outpatient Services
Medicare Program: Changes to Hospital Inpatient Prospective Payment Systems
Medicare Program: Medicare Disproportionate Share Hospital Adjustment Calculation
Dept. of the Interior (DOI)

Bureau of Indian Affairs: Indian Reservation Roads Funds for FY2000

Dept. of Transportation (DOT)

Credit Assistance for Surface Transportation Projects
Operation of Motor Vehicles by Intoxicated Drivers
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TABLE 4: SUMMARY OF AGENCY ESTIMATES FOR FINAL RULES 4/1/99 - 3/31/00
(As of date of completion of OMB review)

TRANSFER RULES
Emergency Oil and Gas Guaranteed Loan Board
Emergency Oil and Gas Guaranteed Loan Program
Emergency Steel Guarantee Loan Board

Emergency Steel Guarantee Loan Program

Federal Emergency Management Agency (FEMA)

Hurricane Floyd Property Acquisition and Relocation Grants

Social Security Administration

Old-Age, Survivors, and Disability Insurance and Supplemental Security Income for Aged, Blind, and Disabled

Revised Medical Criteria for Determination of Disability, Endocrine System and Related Criteria
Effective Date of Application for Supplemental Security Income (SSI) Benefits
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B. Socid Regulation

Of the 31 economicdly sgnificant rules reviewed by OMB, 12 are regulations requiring
substantia additiona private expenditures and/or providing new socid benefits’ as described in Table
4.8 EPA issued six of these rules; DOI two; and USDA, DOC, HUD, and DOT one each. Agency
edimates and discussion are presented in a variety of ways, ranging from a purely quditative discusson,
for example, the benefits of USDA'’ sirradiation rule, to a more complete benefit-cost analysis, for
example, EPA’s sorm water dischargesrule.

1. Benefits Andyss.

Agencies monetized at least some benefit estimates for seven of the 12 rulesincluding: (1)
HUD's edtimate of $715.6 million over the first five years from reduced lead exposure; (2) DOI's
egtimate of $50 to $192 million per year in benefits from its migratory bird hunting regulations; and (3)
EPA’s $.8 to $19.3 hillion per year in human hedth and vighility improvements from its regiond haze
rule. In one case, the agency provided some of the benefit estimates in monetized and quantified form,
but did not monetize other, important quantified components of benefits. EPA’s analyss of its handheld
engines rule monetized the projected fuel savings, but not the estimated hydrocarbon and nitrogen oxide
emission reductions.

In three cases, agencies did not report any quantified (or monetized) benefit estimates. In one
case, the agency provided a quditative description of benefits. USDAsirradiation rule discussesthe
benefits associated with the reductions in diseases associated with reduced pathogen exposure.

2. Cost Andysis.

For eight of the 12 rules, agencies provided monetized cost estimates. These include such items
as USDA's estimate of $35 to $105 million per year asthe cost of itsirradiation rule and EPA’s
estimate of $5.3 billion in the year 2030 as the cost of its Tier 2 rule. For the remaining four rules, the
agencies did not estimate costs. These rulesincluded DOI’ s two migratory bird hunting rules, DOC's
endangered species rule and NHTSA s light truck fuel economy rule.

3. Net Monetized Benefits.

Six of the 12 rules provided at least Some monetized estimates of both benefits and costs. Of
those, three have pogtive net monetized benefits, that is, estimated monetized benefits that

17 The other 19 are “transfer” rules.

18 Notethat dl dollar figures Table 4 are in 1996 dollars unless otherwise
noted.
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unambiguoudy exceed the estimated monetized costs of the rules. For example, HUD' s lead-based
paint rule will generate an estimated net benefit of about $150 million (present vaue) over itsfirg five
years. EPA’stier 2 rule will result in an estimated net benefit of between $8.5 and $19.9 billionin
2030. One, EPA’s handheld engines rule, has negative net monetized benefits because EPA only
monetized find savings and did not attempt a quantitative benefits andysis for other benefit categories.
Since EPA did not develop benefit estimates for the expected emission reductions of this rule, we can
not determine whether the benefits exceed the costs.

Two EPA rules yidded estimates that included the possibility of both positive or negative net
benefits. For example, EPA’s ssorm water rule was estimated to generate between $671.5 million and
$1.63 billion in benefits and between $348 and $981 million in costs. The monetized benefit and cost
estimates for EPA’s Section 126 rule are essentialy equal.

4. Rules Without Quantified Effects.

Two of therulesin Table 4 are dassfied as economicaly sgnificant even though the agency did
not provide any quantified estimates their effects.

DOC - Threatened Satus for Two Chinook Salmon ESUs. Based upon publicly available
information, OMB determined that rules covering these species were mgor. Citing the Conference
Report on the 1982 amendments to the Endangered Species Act, however, the agency did not perform
abenefit-cost andysis of the find rules. Thisreport specificaly provides that economic impacts cannot
be considered in assessing the status of a species.

DOT - Light Truck CAFE: For each modd year, DOT must establish a corporate average
fud economy (CAFE) standard for light trucks, including sport-utility vehicles and minivans. (DOT dso
sets a separate standard for passenger cars, but is not required to revist the standard each year.) For
the past five years, however, appropriations language has prohibited NHTSA from spending any funds
to change the sandards. In effect, it has frozen the light truck standard at its existing leve of 20.7 miles
per gdlon (mpg) and has prohibited NHTSA from andyzing effects a either 20.7 mpg or dternative
levels. Although DOT did not estimate the benefits and costs of the standards, the agency’ s experience
in previous years indicates that they may be substantial. Over 5 million new light trucks are subject to
these stlandards each year, and the standard, at 20.7 mpg, is binding on severd manufacturers. In view
of these likely, subgtantid effects, we designated the rule as economicaly significant even though
andysis of the effects was prohibited by law.

C. Trander Regulaions
Of the 31 ruleslisted in Table 4, 19 implement Federd budgetary programs. The budget

outlays associated with these rules are “transfers’ to program beneficiaries. Of the 19, three are USDA
rules implementing Federd appropriations language regarding disaster ad for farmers; one deals with
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the food stamp program; five are HHS rules implementing Medicare and Medicaid palicy; three dedl
with socia security digibility; two are DOT rules regarding grants to Sates to pay for highway projects
and reduce intoxicated driving; oneisaBIA rule regarding funding for road-building on Indian
reservations, two are loan guarantees (oil and gas, and sted); and oneisaFEMA rule providing
assigtance to the victims of Hurricane Floyd.

D. Mgor Rulesfor Independent Agencies

The Congressiond review provisons of the Smal Business Regulatory Enforcement Fairness
Act (SBREFA) require the Generd Accounting Office (GAO) to submit reports on mgor rulesto the
Committees of jurisdiction in both Houses of Congress, including rulesissued by agencies not subject to
Executive Order 12866 (the “independent” agencies). We reviewed the information on the costs and
benefits of maor rules contained in GAO reports for the period of April 1, 1999 to March 31, 2000.
GAO reported that four independent agencies issued ten mgjor rules during this period. GAO reported
that the agencies said they were not required to do benefit-cost andysisfor theten rules. Welist the
agencies and the type of information provided by them (as summarized by GAO) in Table 5.

In comparison to the agencies subject to E.O. 12866, the independent agencies provided
relatively little quantitative information on the costs and benefits of the mgjor rules. AsTable5
indicates, seven of the ten rules included some discussion of benefits and costs. None of the ten
regulations had any monetized cost information; one regulation monetized benefits.

The one rule that estimated benefits was “Regiond Transmission Organizations (RTO)” by the

Federd Energy Regulatory Commission. Therule cited an estimate that EPA produced in connection
with the environmenta assessment that RTO formation would result in annud benefits of $2.4 billion.
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Table5

Benefit and Cost Information on Independent Agency Rules

Agency Tota Rules Rules with Some Monetized Monetized
Information on Costs or Information on Costs Information on Benefits
Benefits
Federad Communications 5 2 0 0
Commission (FCC)
Securities and Exchange 3 3 0 0
Commission (SEC)
Nuclear Regulatory 1 1 0 0
Commission (NRC)*
Federa Energy Regulatory 1 1 0 1
Commission (FERC)
Total 10 7 0 1

* The NRC dates that thisrule is statutorily required and not appropriate for the usual cost-benefit analysis. (See comment 22).
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Chapter 11: Impact of the Change in Administrations on the Rulemaking Process

During the trangtion between the Clinton and Bush Administrations, Federa agencies continued
to develop regulaions and publish them in the Federal Register. Many find rules published during this
period were not yet effective a the start of the Bush Adminigtration, since fina regulations typically go
into effect one or two months after publication. Other rules that agencies had not yet published were
gill under development at the agencies, were under review at the Office of Management and Budget, or
were pending a the Federal Register for publication. While the vast mgority of regulationsissued at
the end of the Clinton Administration were not sgnificant or controversa, severd of them were, such
as the Forest Service' s “Roadless’ rule and EPA’srule on arsenic in drinking water.

One of thefirg actions taken by the incoming Bush Administration was asserting control over
the regulatory process. This underscored the importance of regulatory policy and reflected along-
standing, bipartisan consensus supporting the President’ s authority to oversee Executive Branch
rulemaking. Following the practice of the Reagan and Clinton Adminigrations, the Bush Adminigtration
sought to ensure that its new political gppointeesin the agencies had the opportunity to review
regulations that had either not been issued or had not yet become effective. In doing so, Bush
Adminigration policy officias could decide whether or not to modify these regulations and/or issue
them.

To implement this policy, the Chief of Staff to President Bush, Andrew H. Card, ., issued a
memorandum to the heads of agencies on January 20, 2001 — the day of Presdent Bush' s inauguration
—that outlined the President’ s “ plan for managing the Federa regulatory process at the outset of his
Adminigration.” The memo, entitled “ Regulatory Review Plan” and subsequently referred to asthe
“Card Memorandum,” directed agency heads to take various steps to “ensure that the President’s
appointees have the opportunity to review any new or pending regulations.”*® Specificaly, the
memorandum prohibited agencies from submitting proposed and find regulations to the Federal
Register after noon on January 20" unless they had been reviewed by agency heads appointed by
President Bush or exempted by the OMB Director due to an “emergency or other urgent Stuations
relating to hedlth and safety.” Regulations subject to satutory or judicid deadlines were aso exempted.

The Card Memorandum aso addressed regulations that had been approved by agencies during
the Clinton Adminigtration. For regulations agencies had dready sent to the Register but were not yet
published, the memo directed agencies to withdraw them from the Federal Register unlessthey were
approved by a Bush-appointed officid. For those regulations that had been published in the Federal

19 See <http:/Mmww.whitehouse.gov/iombl/inforeg/regreview  plan.pdf> for a

copy.
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Register but were not yet in effect, the memorandum instructed agencies to extend their effective dates
by 60 days unless a Bush-appointed officia determined that an extension was not necessary.

Following the Card Memorandum, on January 26, 2001, OMB Director Mitchell E. Daniels,
J., issued OMB Memorandum M-01-09, “Effective Regulatory Review.” The OMB memorandum
was intended to ensure effective implementation of the Card Memorandum and reaffirm the procedures
for formaly submitting regulations to OMB’ s Office of Information and Regulatory Affairs (OIRA) for
review under Executive Order 12866, Regulatory Planning & Review (58 Fed. Reg. 51735, 51742
(1993)). The OMB memorandum asked agencies, subject to the exemptions described in the Card
Memorandum, to withdraw from OIRA review any regulations submitted on or before January 20,
2001.

With the guidance provided by the Card Memorandum and OMB Memorandum M-01-09,
agencies proceeded to withdraw regulations pending at the Federal Register and at OMB. Agencies
were thus able to ensure that Bush gppointees could review and gpprove these rules. Agencies then
worked with OIRA to process them under the existing regulatory review and clearance procedures
established in Executive Order 12866.

Agencies acted quickly in response the Card Memorandum and OMB Memorandum
M-01-09. According to an informal poll of the agencies conducted by OIRA, as of early February,
agencies withdrew atota of 124 regulations that were in the publication “queue’ a the Federal
Register. OMB’srecordsindicate that agencies withdrew 130 regulations from OIRA review between
January 20, 2001, and May 18, 2001. Pursuant to the Card Memorandum and OMB guidance, the
President’ s gppointees reviewed the withdrawn regulations and then decided whether or not to gpprove
non-sgnificant rules for publication in the Federal Register or resubmit the significant rulesto OIRA for
formal Executive Order 12866 review.

Under Executive Order 12866, OIRA formdly reviews ardatively smal percentage of dl
regulations issued by the agencies. These rules are designated by the OIRA Adminigtrator as
“dggnificant.” The Order defines a“sgnificant” regulatory action as one that may have “an annud effect
on the economy of $100 million or more or adversdy affect in amaterid way the economy, a sector of
the economy, productivity, competition, jobs, the environment, public hedth or safety, or State, locdl,
or triba governments or communities,” or one that could interfere with another agency’ s regulatory
activities, materialy impact the Federa budget, or raise novel legd or policy issues.

OIRA did not formally review non-significant regulaions, either prior to January 20" or after
agencies withdrew them from the Federal Register. Mogt of the 124 regulations withdrawn from the
Federal Register were not significant. Consequently, they were not subject to OIRA review under
Executive Order 12866, dthough the OMB memorandum did request that agencies provide OIRA with
list describing these rules prior to their re-submission to the Federal Register for publication.
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According to OMB’ s records, between January 20, 2001, and May 18, 2001, OIRA cleared
atota of 86 regulations. Of these, four were regulations that agencies had withdrawn from the Federal
Register and subsequently resubmitted to OIRA for review; 59 were “new” regulations that agencies
submitted to OIRA for the firg time after January 20, 2001 (OIRA had previoudy reviewed some of
these regulations, but at different stages in the rulemaking process); 14 were regulations that agencies
withdrew from OIRA and subsequently resubmitted to OIRA for review; and nine were regulations that
agencies submitted to OIRA prior to January 20, 2001. [For the same time periods in 1998, 1999,
and 2000, OIRA cleared 151, 181, and 173 regulations, respectively.]

As noted above, most of the regulations developed and issued at the end of Clinton
Administration were not controversd. The Card Memorandum, however, did affect a number of
prominent Clinton Adminigtration regulations. Below isabrief discusson of some of the rules that
appointees of the Bush Adminigtration did review. In most cases, the rules were dlowed to go into
effect after adeay to permit apolicy review.

. Department of Agricultures Mandatory Price Reporting Final Rule. Thisrule required
increased reporting on pricing, contracting for purchase, and supply and demand conditions for
livestock (beef, pork and lamb) and established an dectronic reporting program thet requires
certain livestock packers and importers to report to USDA oneto threetimes daily. The
effective date of this rule, which was published on December 1, 2000, was extended from
January 30, 2001, to April 2, 2001. It then went into effect.

. Department of Agriculture: National Organic Program Final Rule. Thisregulation
creeted (1) nationa standards governing the labeling of agricultural products to be marketed as
“organic;” (2) an accreditation program in which state officias and private entitieswould act as
certifying agents, certifying farms and handling operations as organic; and (3) a certification
program for farms and handling operations that want to label their products as organic. The
effective date of this rule, which was published on December 21, 2000, was extended from
February 20, 2001, to April 21, 2001. It then went into effect.

. Department of Agriculture/Forest Service: “Roadless’ Final Rule. Thisrule prohibited
road congtruction in gpproximately 58.5 million acres of roadless areas of nationa forests and
prohibited timber harvesting in most roadless areas. The rule restricted access to significant
quantities of naturd gas, ail, cod and other mineras, and would have impacted over 4,000
jobs, resulting in economic costs of about $200 million per year. The rule was published on
January 12, 2001, and its effective date was extended to May 12, 2001. On May 10", before
the regulation went into effect, a Federd judge enjoined the Forest Service from implementing
it. On July 10", the Forest Service published a proposal to revise therule.
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Department of Health and Human Services. Head Start Standardsfor Safe
Trangportation Final Rule. The Head Start Improvement Act directed the Secretary to issue
regulations establishing requirements for the safety features and safe operation of vehicles used
to trangport children participating in Head Start programs. This rule required child-restraint
systems and reverse beegpersin dl vehicles purchased usng Head Start grant funds. Thisrule
was published on January 18, 2001, and went into effect on February 27, 2001.

Department of Health and Human Services. Final Rule on Registration and Listing of
Human Cdlular and Tissue-Based Products. Thisruleimproved the safe use of human cell
and tissue products, such as skin, heart valves, and corneas. 1t required manufacturers of
human cdll and tissue products to register with FDA and to submit alist of their products. This
rule was published on January 19, 2001, and went into effect on April 4, 2001.

Department of Interior/National Park Service: Final Rule on Snowmobile Use. This
rule required a phase-out by the winter of 2003 - 2004 of snowmobile usein Y dlowstone
Nationd Park, John D. Rockefeller, Jr. Memorid Parkway, and (with some exceptions) Grand
Teton Nationd Park. 1t dso provided for interim actions to be implemented to reduce the
impacts of snowmobile use during the winter use season of 2002-2003. DOI sent thisrule to
the Federal Register only hours after the comment period on the proposal had ended, during
which the agency had received over 5,000 comments. It was published on January 22, 2001,
and its effective date was extended to April 22, 2001. It then went into effect. Under a
settlement agreement, DO has agreed to issue anew find regulation on this matter by
November 15, 2002.

Department of Labor: Service Contract Act Final Rule. Thisruleimplemented
exemptions from the Service Contract Act for commercid services where the Government had
trouble obtaining a sufficient number of bids. Services were only exempted if they aso met
additiona criteria designed to ensure protection of prevailing labor sandards. Thisrule was
published on January 18, 2001, and went into effect on March 19, 2001.

EPA: Final Ruleon Diesd Fue Sulfur Control. Thisrule established stringent emisson
standards for new heavy-duty trucks and buses beginning with the 2007 model year. Therule
aso required refiners to reduce the maximum sulfur content of diesd fud produced for usein
on-road vehicles from 500 parts per million (ppm) to 15 ppm, beginning in 2006. Thisrule was
published on January 18, 2001, and went into effect on March 19, 2001.

EPA: Final Rule on Identification of Dangerous L evelsof Lead. Thisrule esablished

uniform, nationa standards for paint, dust and soil in pre-1978 housing and child-care facilities.
EPA edtimated that carrying out this cleanup of U.S. housing stock to meet the hazard levelsin
the rule will yield net present vaue benfits ranging from $48.5 to $192.2 billion over 50 years
and will impose net present value cogts of $68.9 hillion. This rule was published on January 5,
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2001, and went into effect on March 6, 2001.

. EPA: Arsenicin Drinking Water Final Rule. Thisrulewould lower the arsenic standard
for drinking water from 50 micrograms per liter to 10 (one microgram per liter equals 1 part
per billion). EPA estimated that the rule would impose costs of over $200 million per year,
primarily on smal drinking water sysems. The rule was published on January 22, 2001 and its
effective date was extended, first to May 22, 2001, and later to February 22, 2002, in order to
alow for expert reviews of the science and economics underlying the rule. The expert reviews
have now been completed and the Bush Adminigtration will issue afind rule based on the
results by February 22, 2002. Administrator Whitman has indicated, based on areview of the
expert reviews, that the Adminigiration intends to reduce the arsenic standard from 50 to 10
parts per billion, in effect reingtating the level of protection reflected in the January rule.

By the end of May 2001, the regulatory clearance procedures of Executive Order 12866 had
become routinized, and dmogt al of the regulations initidly subject to the Card Memorandum and the
January 26™ OMB memo had been reviewed by the Bush Administration.

After this period of trangition, OMB sought to focus agencies atention on the importance of
regulatory impact andyses. On June 19, 2001, OMB Director Danielsissued OMB Memorandum
M-01-23, “Improving Regulatory Impact Andyses.” In this memorandum, OMB emphasized the need
for high quality andyss

The Bush Adminigration is committed to improving the qudity of the Regulatory Impact
Analyses (RIAS) that departments and agencies prepare under Executive Order 12866. Improved
andysswill lead to more effective and efficient regulaion by providing the public and policy officids
with better information on the effects of these important rules.

The Director specificaly stressed the need for agencies, in preparing their RIAS, to use the
“OMB Guiddinesto Standardize Measures of Costs and Benefits and the Format of Accounting
Statements’ (M-00-08), which OMB issued on March 22, 2000. OIRA will continue to support
agency efforts to improve and enhance regulatory andyss.
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Chapter 111: Directionsfor Regulatory Improvement

Through the public comment process on this report, avariety of suggestions were made to
improve the regulatory and information collection processes. By “improved” rulemaking we mean
adoption of ruleswhose codts are judtified by their benefits, modifying existing rules to make them more
effective and/or less costly, and rescinding outmoded rules whose benefits do not justify costs.
Improved information collection means less burden to the public without compromising the practica
utility of information or blocking agency efforts to acquire necessary informetion. A basc chdlengeis
how to infuse andytica contributions into the decision-making processes at points of timein the
agency’ s ddiberations where they can make a difference in rules and information collections.

This chapter discusses severd recent administrative actions we have taken to improve both
regulations and the regulatory process. We aso discuss other actions that we are contemplating based
on suggestions we received from the public. In some cases the materid below is drawn directly from a
suggestion from one or more comments while in other cases our analysis of a comment’s suggestion led
usin the direction of adightly or sgnificantly modified suggestion. Some of the public comments are
cited below but they al are available in full text in OIRA’ s public docket room.

A. Return of the“Return Letter”

In order for agencies to take serioudy the requirement for quaity regulatory analyss, there must
be some forma negative response for submitting rules to OMB that are not supported by qudity
andyss. In OMB’s budgetary work, the response is deniad of a specific budget request. On the
rulemaking sde of OMB’swork, a“return” -- a least in its strictest form -- isa decison by us not to
give gpprova to a proposed or find rule submitted to us for review.

The officid “return letter” to agencies represents a professond judgement by OMB that a
rulemaking package needs further justification from the agency or modification to the draft ruleitself. A
well-crafted return letter states specifically yet concisdy the reasons that a proposed or fina rule has
been denied clearance. The possible grounds for a*return letter” were recently discussed by the OIRA
Adminigtrator in a September 2001 memorandum to the President’ s Management Council, an
interagency committee comprised of the deputies of each federal agency and department.® In addition
to the quality of the agency’ s analysis being inadequate, the memorandum lists three other grounds for a
“return letter”. They are:

. if the regulatory standards adopted are not justified by the analyses,
. if theruleis not consstent with the regulatory principles stated in the Executive Order 12866,

20 (See <http:/Aww.whitehouse.gov/omb/inforeg/oira review-process.htmi>)
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Regulatory Planning and Review, or with the President's policies and priorities, and
. if therule is not compatible with other Executive Orders or statutes.

Over OIRA’s 20-year history, the return letter has been deployed with varying degrees of
frequency (See Table 6). There were severa dozen returns per year through most of the 1980s but
very few returnsin the 1990s. Part of the explanation may be that OIRA operated under a different
Executive Order garting in 1993, which both changed the criteria under which OIRA reviewed rules
and reduced the number of rulesreviewed by OIRA by roughly 80 percent (i.e., non-significant rules
are no longer reviewed by OIRA). Even gpart from these differences, smple statistics about the
number of returns need to be interpreted carefully. For example, numerous returns could mean that
OIRA’s expectations were not transparent or consistent or it could be indicative of different policy
priorities. Very few returns could be an indication that the agency-OIRA relationship wastilted too
heavily in favor of the agencies or that agencies were meeting OIRA’ s expectations. Even aswe and
the agencies work together in a smart regulatory system, there may il be some returns that arise from
natura yet continuous inditutiona tensons.

We recently adopted a practice of posting dl “return letters’ on the OMB web ste aswell as
making them available in OIRA’s public docket room.?* This practice is not completely new, as such
materials were made public in the pre-OIRA years (e.g., the andyses of specific rules prepared by the
Council on Wage and Price Stability in the Carter Adminitration) and a various points in the 1980s.

One peer reviewer expressed concerns that the practice of returning rules exceeds OIRA’s
lega authority and, even if lawful, should be done with care. OMB'’s Office of Generd Counsdl has
reviewed these concerns and concluded that OIRA does possess ample legd authority to return
proposed and find rulesto agencies for further congderation. We share the view of the reviewer that
OIRA should not return arule to an agency for reasons that would compe an agency to act in ways
that are inconsstent or incompatible with the statute under which the agency is operdting. Thispoint is
made specificaly in E.O. 12866. We aso agree with the same reviewer’ s comment that OIRA, when
judging whether an agency’s andysis judtifiesits decison, should be careful not to intrude too far into
the agency’ s sphere of expertise and outside of our area of expertise. When judging whether an
agency’ sandysisis of adequate qudity, we further recognize thet it will not dways be feasble for any
agency to fully quantify and monetize benefits and cogs. E.O. 12866 clearly authorizes us to consder
both unquantified and quantified effects of regulatory action. When quantification is clearly feesble &
modest andytical cost, we may beinclined to ingst on quantification unless the issues at dake are
unimportant to the ultimate decision a hand and of little public interest.

21 See hitp:/Aww.whitehouse.gov/omb/inforeg/return_letter.htm
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Table 6
EXECUTIVE ORDER REVIEWS

1981 - 2000
Total

Year Reviews Returns %

All 34,411 396 1.2%
2000 579 0 0.0%
1999 583 0 0.0%
1998 486 0 0.0%
1997 507 4 0.8%
1996 503 0 0.0%
1995 619 3 0.5%
1994 861 0 0.0%
1993 2,167 9 0.4%
1992 2,286 9 0.4%
1991 2,525 28 1.1%
1990 2,138 21 1.0%
1989 2,220 29 1.3%
1988 2,362 29 1.2%
1987 2,315 10 0.4%
1986 2,011 29 1.4%
1985 2,213 34 1.5%
1984 2,113 58 2.7%
1983 2,484 32 1.3%
1982 2,641 56 2.1%
1981 2,798 45 1.6%
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Making return letters widdy available exposes our rationdes to public scrutiny and alows
outside partiesto criticize or praise particular OIRA postions. Public return |etters can cause some
congternation a agencies but they also have the virtue of clearly presenting OIRA’ s concerns, so
agency personnd can address more precisely those concerns. The peer reviewers were generaly
supportive of the practice of making return letters available to the public.

In the process of reviewing this report, however, severa agencies -- though they did not
question the vaue of formal return letters -- questioned the wisdom of publishing these letters. These
agencies argued that “return” letters should be treated as “predecisiond” communications between
different arms of the Adminidration. Under the theory of a unitary executive, these predecisiona
communications can be consdered internd ddliberations and are best conceded from public view in
order to promote candid and complete communications among public servants, without fear of public
disclosure.

Although we see vdue in a unitary executive and acknowledge that making return letters public
has some drawbacks, we believe that the argumentsin favor of public return |etters outweigh the stated
drawbacks. Firg, if OIRA’sreturn letters were never released, the reasons for OIRA’ s decisions
about rules would be unknown to the public, which inevitably creates suspicions about motives.
Secrecy about returns fuels public concerns, voiced vigoroudy at various pointsin OIRA’s history, that
OIRA does not engage in principled, andytic reviews but instead smply acts at the behest of certain
interest groups. The public nature of return letters adlows OIRA to explain the technica and policy
rationaes for its decisions about regulatory review. The trangparency about decision rationae will shift
criticism away from decison process to the merits of the issue under consideration. We believe that
such ashift inlocus of public debate about regulation advances the cause of good government.

Second, atheory of the unitary executive should seek to accommodate the interests of Congress, the
branch of government that has historically expressed the strongest interest in a more open approach to
OIRA decison making. The insstence that the OIRA Adminigtrator be confirmed by the Senate and
that public disclosure requirements be added to Executive Order 12866 reflect in part a demand by
Congress for OIRA to conduct its activitiesin a more open manner. Both the OMB Director and the
OMB OIRA Administrator pledged a stronger commitment to openness on regulatory meatters because
they recognized the interests of Congress and the public in a transparent regulatory process. Findly,
and mogt practicaly, even the best efforts by OMB and agencies to maintain the privacy of written
communications about regulatory matters runsthe risk of lesksto the public. Rather than alow some
members of the public to have privileged accessto internal communications about returns through lesks,
we believeit iswiser to recognize the public interest in return letters and make them generdly available.

The return letter may congtitute outright rgjection of the substance of aregulatory proposa but
more commonly the letter directs agency reconsderation in light of andytica concerns. 1n June 2001,
the OMB Director informed agencies in writing that OIRA will return economicaly sgnificant rulesto
agenciesthat are not supported by anadyses that follow OMB’ s andytic guiddines. The presence of
andytic guidelines brings a degree of professionalism to the OIRA-agency relationship that would not
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exig if there were no ground rules for what condtitutes qudity andyss. OMB'’s current andytic
guiddines, issued March 22, 2000, are drawn from a 1996 “best practices’ document prepared by an
interagency committee of andysts. These guidelines need to be updated periodicdly asthefidd
advances. We intend to consider the suggestion made by one reviewer that future revisons of OMB’s
andytic guiddines be subjected to both public comment and peer review.

B. Practice Early OIRA Participation in Agency Ddliberations

OIRA’sorigind regulatory review process was designed as an end-of-the-pipéline check
againgt poorly conceived regulations. Although such a check is needed, there are sgnificant limits on
the effectiveness of thiskind of review system.

Agency staff may spend severd years building the technica foundations of aregulatory
package, possibly in loose collaboration with authorizing committees in the Congress. Once staff have
laid the technicd and lega groundwork for arule, they typicaly work with their policy-level leadership
to manage the ddlicate relationships with stakehol ders that are necessary to establish durable
regulations. By the time the agency formally submits a rulemaking package to OIRA for review,
agency staff and policy leaders may be persondly invested in the proposa and be reluctant to reopen
issues or upset the stakeholder equilibrium that was achieved in the agency’ s process.

In light of the strong indtitutiona momentum behind an agency proposd that is being submitted
formaly for OIRA review, thereis vaue in promoting arole for OIRA’s anaytic perspective earlier in
the process, before the agency’ s commitments become too entrenched.  Such early involvement can be
vauable if OMB’s perspective hel ps agencies frame the problem in congtructive ways, suggests
cregtive regulatory dternatives, or offersingght into how particular types of costs and benefits may be
quantified or weighed.

Since there are only about 25 regulatory analysts at OIRA, compared to thousands of
rulemakings per year a the agencies, OIRA cannot possibly engage in early involvement on each
possible agency rulemaking. The chalenge is how to target agency rulesfor early OIRA involvement.
The agency’ s semi-annud regulatory agendas provide some indications of where an agency is headed
but it is not dways clear which rules will be most significant or might benefit most from early OIRA
involvement.

A common yet informd practice isfor agencies to share prdiminary drafts of rules and/or
andyseswith OIRA desk officers prior to find decison making a the agency. This practiceis useful
for agencies snce they have the opportunity to educate OIRA desk officers in amore patient way,
before the forma 90-day review clock at OMB beginsto tick. The practice is dso useful for OIRA
andydts because they have an opportunity to flag serious problems early enough to facilitate correction
before the agency’ s position isirreversible.
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Interested outside parties have gradudly learned about thisinforma process of agency-OIRA
discussion and thus attempts are made to provide information to agency and OIRA andydts. In order
to protect the integrity of OIRA and the administrative record, an informa practice has developed that
communications between OIRA and outside parties are treated as “ covered by E.O. 12866" as soon
as arulemaking has proceeded to a point where OIRA desk officers have received from agencies
copies of preliminary draft regulatory text or analysis. Thisinforma practice goes beyond the letter but
we believe complies with the spirit of the public disclosure provisonsin E.O. 12866. The OIRA
Adminigtrator recently indructed OIRA gaff to honor the letter and spirit of the public disclosure
provisonsin EO 12866.

Some of the comments on this report suggested that a smarter regulatory system will not be
accomplished until an andytic tradition is built into the culture of agencies. Some have suggested that a
“mini-OIRA” be established within each agency to bring an andytic perspective into the agency’s
deliberations a an early sage. Although this idea certainly has merit and severa agencies are now
moving in this direction, it can be expected that andytic units within agencies will wax and wane in their
influence depending upon a variety of factors. It isno accident that every President since Richard
Nixon, Republican and Democrat, has inssted on some form of centraized, Presidential oversight of
agencies by professond andydts.

C. Suggest Regulatory Priorities: The* Prompt Letter”

For many years OIRA’ s process of regulatory review has been largely reactive, as OIRA
evauates specific regulatory initiatives devised by agencies. When OIRA has, in previous years, sought
to influence regulatory priorities through informa communication, concerns were raised that OIRA was
behaving in an improper manner since public scrutiny of informa OIRA communication was very
difficult. Although some pre-decisiona communications between OIRA and agencies should clearly by
protected from disclosure under a unitary theory of the executive, the practice of OIRA suggesting
priorities to agencies is a particularly strong candidate for public disclosure since the Congress, through
authorization, gppropriations, and oversight, has aclear interest in the priority-setting process.

OIRA has recently devised the public “prompt letter” to permit usto suggest regulatory
priorities to one or more agenciesin atrangparent manner. A “prompt letter” may suggest that anew
rule be adopted or an exigting rule be rescinded or revised. Unlike a“return letter,” which is authorized
under presidentiad Executive order,? the “prompt letter” simply represents a suggestion that an agency
make an addition to their upcoming semi-annud regulatory agenda or somehow eevate the matter to a
priority. Likethe“return letter,” the “prompt letter” provides a specific yet concise technica or policy
rationde while leaving the more indepth investigation in the hands of the adminigrative agency. The
peer reviewers were generaly supportive of the new practice of issuing public prompt |etters.

22 See Sect.6(b)(3) of E.O. 12866.
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OIRA’sfirg two prompt letters, one to FDA on consumer labeling of trans-fatty acidsin foods
and the other on promotion of automated externd defibrillators in the workplace, were selected
because OIRA believes that they represent fruitful opportunities for cost-effective regulatory action.?®
It istoo early to determine whether these prompt Ietters will stimulate congtructive agency actions.

It isimportant that “ prompt letters’, which are suggestions, be distinguished from Presidentid
directives that instruct an agency to devate in priority a particular issue or rulemaking. Prompt |etters
are a modest exercise of OMB authority that permits public deliberation and decision making by the
expert agency. A Presdentid directive is of course binding under a unitary theory of the executive.

Severd agencies expressed concerns that public prompt and return letters may have an
unintended yet adverse effect on the government’ s litigating position, once arulemaking decison is
made and challenged. We share these concerns and believe that such letters should be reviewed by
OMB'’slawyersto prevent or minimize unacceptable legd risks. Any form of public communication
about aregulatory matter poses legd risks and thusiit isimportant for OIRA to consider carefully when
a public communication is necessary and gppropriate. In some cases it may aso be appropriate for
counsd in agencies to review draft letters to avoid unnecessary legd risks. Although such legd
consderations are important, we believe they should not be dlowed to pardyze the ability of OIRA
and agencies to communicate in a publicly transparent manner.

The firgt draft of this report requested suggestions from the public about reforms of specific
regulatory programs, including modifications to existing rules or rescisson of outmoded rules. A
gpecific format for such requests was provided and OIRA received 71 specific suggestions. OIRA
reviewed these suggestions (summarized in Appendix A) and will be sharing some of  these suggestions
with agencies through prompt |etters.

Prompt letters need to be deployed wisdly because the resources that agencies expend in
responding to them are resources that might otherwise be expended on priorities that the agency
otherwise identifies. The public nature of prompt letters (and agency responses) dlows the public to
evaluate both OIRA’s case for the prompt as well as the appropriateness of the agency’ s response.

D. Promote Formal, Independent External Peer Review

In addition to the public review that accompanies a rulemaking process, OIRA believes that
economicdly significant rules should be supported by analyses that were subjected to formd,
independent external peer review. Peer review is a process involving quaified experts who often have
no afiliation with sakeholders. Rather than require such review in a one-gze-fits-dl manner, we have

23 Prompt |etters may be found a:
<http://Amww.whitehouse.gov/omb/pubpress’2001-35.html >.
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adopted a policy where we will give an extra measure of deference to agency andyses that have been
subjected to appropriate peer review processes. Such procedures (a) select reviewers based primarily
on necessary technical expertise, (b) seek from reviewers information on any prior policy/technica
positions on the matter under review, and (¢) seek from reviewers information on priveate and
ingtitutiona sources of revenue. Peer reviews that follow these practices are, we beieve, more
objective and credible. The andyses that should be reviewed include the regulatory impact anayses
plus key supporting technicad documents (e.g., risk assessments).

Scientists are inclined to associate the phrase “peer review” with the practices used by journa
editors to review submitted papers for quality, relevance, and publication priority. Peer reviews
commissioned by agencies can be smilar but may aso have differences. Some agencies select and
assemble scientific advisory groups and peer review panels on specific issues. The charges given to
these groups are very important and are often consdered carefully by agencies and OIRA. The recent
arsenic decision by the EPA employed three peer review activities: areport on hedth risk by a
committee of the National Academy of Sciences, areport on cost by the Nationa Drinking Water
Advisory Council, and areport on benefits by a committee of the EPA Science Advisory Board.
OIRA accorded an extra measure of deference to EPA’s recent decision on arsenic because of the
extent of scientific peer review of the key technicd inputs to the decison.

Asimportant as peer review is, it must be recognized that the quality of peer review processes
variesenormoudy. Even awel-designed peer review process may not produce acomplete or vaid
report in a gpecific case. It must aso be recognized that the policy opinions of reviewers, important as
they are, may prove to be incompatible with alegidative mandate or contrary to the Presdent’s policies
or priorities. For these reasons, a case can be made that peer reviewers should focus on specific
technical issueswithin their province of expertise that are rlevant to an agency’s ddiberation.

Some reviewers raised a concern that it may not be appropriate to compel al agencies to adopt
specific peer review practices. The OIRA policy does not compel agency use of peer review and
instead offers an extra measure of deference to agencies that employ specified practices of peer review.
The question of whether peer review should be mandated by legidation or executive order is beyond
the scope of this report.

E. Develop, Use, and Disseminate Sound Risk Assessment Infor mation

In the recent memorandum to the President’ s Management Council cited above, OIRA
encouraged agencies to adopt or adapt the principles of sound risk assessment adopted by Congressin
the Safe Drinking Water Act Amendments of 1996. Congress directed agencies when taking actions
based on science to use “(i) the best available, peer-reviewed science and supporting studies
conducted in accordance with sound and objective scientific practices, and (ii) data collected by
accepted methods or best available methods (if reliability of the method and nature of the decison
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judtifies use of the data).”** Moreover, Congress aso directed agencies under the Safe Drinking Water
Act of 1996 "in adocument made available to the public in support of aregulation [to] specify, to the
extent practicable - (i) each population addressed by any estimate [of applicable risk effects]; (ii) the
expected risk or central estimate of risk for the specific populations [affected)]; (iii) each appropriate
upper-bound or lower-bound estimate of risk; (iv) each sgnificant uncertainty identified in the process
of the assessment of [risk] effects and the studies that would assist in resolving the uncertainty; and (V)
peer- reviewed studies known to the [agency] that support, are directly relevant to, or fal to support
any estimate of [risk] effects and the methodology used to reconcile inconsstencies in the scientific
data.?® In OIRA’s recent information quality guidelines, we also urged agencies to embrace these
principles in agency-specific guiddines governing the dissemination of qudity information to the public.?®

One reviewer expressed concern that OIRA might require al agencies to adopt these specific
principles, which the reviewer regards as highly specific and prescriptive. OIRA recognizes that these
principles were devised in the context of drinking water and thus may need to be adapted or modified
for appropriate use in other contexts. We are not aware of any hedlth, safety or environmental statute
whose provigons regarding risk assessment are incompetible with the generic principles provided in the
Safe Drinking Water Act. It is certainly true that the risk-management standards in various statutes
vary enormoudy but we view the recommended principles of risk assessment as sufficiently generd to
inform agencies operating under awide variety of risk management standards. For example, the risk
assessment principles we have recommended are compatible with the risk-management sandardsin the
Food Quality and Protection Act that are aimed at protection of children from chemica exposures.

F. Analyzelmpact on Energy, Supply, Production, and Consumption

OIRA isdso reviewing agency “ Statements of Energy Effects’. Executive Order 13211,
“Actions Concerning Regulaions That Significantly Affect Energy Supply, Didribution, or Use”
requires agencies to prepare and submit to OIRA a* Statement of Energy Effects’ whenever they
submit a significant energy action for OIRA review under E. O. 12866.%"

2442 U.S.C. 300g-1(b)(3)(A)
% 42 U.S.C. 300g-1(b)(3)(B)

26
See
<ttp:/Mmww.whitehouse.gov/iomb/fedreg/find_information_qudity _guiddineshtml>.

27 See E. 0. 13211 of May 18, 2001 (66 Federal Register 28355 (May 22,
2001)).
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G. MakethisReport More Useful

Commentators made a variety of suggestions about how this report can be made more
productive in the future. We highlight suggestions that we believe are appropriate and intend to
implement in the years ahead.

Deemphasize Reporting of the Aggregate Costs and Benefits of Federal Regulation.

Although we have complied with the statutory obligation to report what is known about the
aggregate costs and benefits of federd regulation, we share the concerns of several commentators that
thisinformetion is of limited utility and vaidity. Theinformation is of limited utility because decisons
about regulation should be based on the costs and benefits of specific rules rather than the aggregate
effectsof dl rules. Information on the aggregate costs and benefits of regulation is most useful for
determining the overal impact of government intervention on the macro economy.?® The vdidity of the
information is also limited because the few available studies are outdated, selective in what has been
included, and based on data and estimates of questionable quaity. Both the “top-down” and * bottom-
up” methods of collecting information on the costs of regulation have flaws. Commentators were split
on whether OIRA should invest resources andyzing rules prior to 1990. Our view isthat at this point
such anayses should be accorded fewer of OIRA’ s limited resources than analyses of proposed or
more recent regulations.

Provide Depth about New Rules Adopted in the Preceding Year.

Some commentators, including severa peers, urged OIRA to offer objective assessments of the
qudity of the andyses that supported rulesin the previous year. They suggested that it would be ussful
to indicate how different assumptions, methods or data sources might have caused the agency to report
ggnificantly different estimates of costs and benefits. Yet if we are doing our job of promoting qudity
regulatory analyss, then the final analyses released by agencies to support rules should stand on their
own without sgnificant OIRA commentary. The exception may occur where aregulation isissued
under atutory or judicia deadline without adequate andysis.

Thereis merit in developing cost and benefit estimates for specific categories of regulations or
for specific industry sectors. However, OIRA does not have adequate resources to engage in origina
andyses of these sorts and the information supplied by agencies does not readily facilitate such

8 |nformation on the aggregate codts of regulaion is of anaogous vaue to
information on the aggregate costs of government spending, which is used primarily by
economigts for comparisons over time and across countries to determine its impact on
economic growth. Note that the aggregate benefits of government spending are not
calculated.
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breakdowns. We believe it may be more gppropriate for the regulatory think tanks in univergties and
elsawhere to perform this function.

Better information on the impacts of regulation on state, loca and triba governments would be
useful but will require that agencies develop such estimatesin the first place. The impacts on smal
businesses a'so can be summarized to the extent that agencies prepare such information. In a recent
memorandum to the Presdent’s Management Council, OIRA indicated that it will be scrutinizing with
gpecid care rulemaking proposals with impacts on state, local, and Triba governments and small
businesses.

OIRA believes that the best course for improving the quaity of such information isto
periodicdly refine our andytic guidance and enforce these andytic guideinesin the review process. It
isnot redigtic to expect that we will have the data and resources to redo these analyses each year in the
annua report.

There were disparate views about how OIRA should present or revise EPA’ s aggregate
estimates of the costs and benefits of the Clean Air Act. Since a Committee of the Nationd Research
Council/Nationad Academy of Sciencesis charged with reviewing EPA’ s benefit estimates for air qudity
gans, OIRA does not beieveit is gppropriate for us to invest anaytic resources on thistopic a this
time® We intend to offer suggestions to the NRC/NAS Committee and formally revisit thisissue when
the NRC/NAS report is available for pubic scrutiny.

H. Focus Future OIRA Guideline Revision on Critical Analytic | ssues
Severd groups raised avariety of cogent concerns about specific andytic practices contained in

OMB’s guiddines®* OMB concludes that our next round of guideline revision should focus on these
critical questions, rather than revisit each and every aspect of the current

2 Thefull nameisthe Committee on Estimating the Health-Risk Reduction
Benefits of Proposed Air Pollution Regulations of the National Research
Council/Nationd Academy of Sciences.

30 See comments (1, 3, 5, 12, 20, 23, and 27). Comments are identified in the
agopendix.
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guidelines. The following anaytic practices seem especidly ripe for review in the foreseeable future:

the practice of determining which discount rates to apply to future costs and benefits,

the methods employed to account for latency periods between exposure to toxic agents and the
expression of chronic diseases,

the methods employed to assgn adollar vaue to prevention of premature death, particularly the
relaive advantages and disadvantages of the vaue-of-gatistical life (VSL) approach and the
qudity-adjusted-life-year (QALY)) approach;!

the need for use of methods of risk assessment that supply centra estimates of risk aswell as
upper and lower bounds on the true yet unknown risks; and

the need for methods of risk assessment to account for the vulnerabilities of specific
subpopulations such as the children, the derly, and the infirm.

methods for vauing improvements in the heath of children.

In order to facilitate comparison of andyses across programs and time, the OIRA Guiddines

should aso be revised to require a reference-case andysis based on common assumptions, methods,
and reporting.  Such an approach was recently recommended by an Expert Pand commissioned by the
US Department of Hedlth and Human Services and a smilar approach could be adopted government-

wide*

OIRA agrees that agency andyses should be transparent about data, methods, and assumptions

S0 that andytic results are substantialy reproducible. OIRA’s recent information quaity guiddines
include a provision that sgnificant technica information disseminated by agencies be capable of being
substantialy reproduced.®

31 The qudity-adjusted-life-year or QALY approach weightslife-years
extended based on criteria established by medica experts, patients, and community
residents to alow comparisons of different hedth outcomes. See MR Gold, JE Siegd,
LB Russl, and MC Weingein, (eds.) Cost-Effectiveness in Health and Medicine.
New York, NY, Oxford University Press, 1996.

%2 See Gold et. al. above,

33
See
<http:/mww.whitehouse.gov/omb/fedreg/find_information_qudity _guiddines.html>
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Within the next two years, OIRA plansto initiate an interagency process amed at refining our
guiddines and clarifying the relationship between OIRA and agency guidelines. Although Congress has
dready sipulated such a process for information qudity guideines, OIRA bdievesthat aamilar
process would be productive for andytic guidelines, assuming a managesble number of critical andytic
issues are addressed. In next year’ s draft annud report, we intend to elicit public suggestions of
specific andytic issues that are worthy of in-depth work by an expert interagency panel of andysdts.
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Chapter 1V: Discussion of Public Comments

On May 2, 2001, asrequired by Section 628 (b) of the FY2000 Treasury and General
Government Appropriations Act (the Act), we published in the Federal Register a draft report to
Congress on the Costs and Benefits of Federa Regulations that asked for specific suggestions on how
to improve the fina report. We aso asked the public to nominate specific regulations that we should
propose for reform. This chapter dong with the Appendix provides a summary of those comments
including our reaction to them. The commentators are a0 listed in the Appendix and their comments
are available in OIRA’s Record Management Center.3*

In addition as required by Section 628 (d) of the Act, we asked independent and externa peers
to review the draft find report. The peer reviewers are:

. Scott Farrow; Ph.D.
Director, Center for the Study and Improvement of Government Regulation
Carnegie Mdlon University

. LisaHenzerling
Professor of Law
Georgetown Univerdty Law Center

. Randall Lutter, Ph.D.
Resident Scholar
AEI-Brookings Joint Center for Regulatory Studies

. CassR. Sungtein
Karl N. Llewelyn Digtinguished Service Professor of Jurisprudence
Law School and Political Science
University of Chicago

Their comments are aso available to the public in OIRA’s Records Management Center. In
generd the peer reviewers gpplauded the approach taken by this year’ s report but suggested various
ways that OIRA could improve its regulatory review duties. The suggestions, however, ranged from
more direct oversgght and independent andysisto less. They dl welcomed our move toward more
transparent andysis and operations. We discuss their suggestions below.

3 To view the comments an gppointment must be made in advance. Call
OIRA’ s record Management Center at 202 395 6880.
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A. The Six Questions

We posed six questions about ways that our aggregate estimates of the benefits and costs of
regulation might be improved, since our previous reports acknowledged important analytic wesknesses
in the aggregate figures.

1. Should We Assess Older Regulations?

One option would be to stop analysis of rules adopted before 1990 on the grounds that
conditions have presumably changed and some of the methods used to estimate the costs and benefits
of pre-1990 rules are questionable. Commentators were split on whether assessment of pre-1990
rules would be auseful alocation of OIRA resources.

Severd commentators noted that since the statute does not distinguish pre-1990 from post-
1990 rules, OIRA should make a good faith effort to quantify the costs and benefits of older rules as
well as newer rules (11, 13, 33).* Others noted that including pre-1990 rulesis necessary to provide
an accurate aggregate basdine (14, 15) and to identify rulesthat are outmoded (15). If older rules are
assessed, one commentator recommended that entire statutes instead of individua rules be assessed in
order to avoid double (or inconsistent) counting of costs and benefits (1). Another commentator
suggested that older rules be assessed by industria sector, possibly using surveys of regulated entitiesto
acquire current information (14). A different commentator sees such surveys as an undesirable
information burden on the private sector (11). If older rules are assessed, one commentator
recommended such assessments be performed by an outside contractor due to the immensty of task
(3D).

Other commentators recommended againgt assessment of pre-1990 regulations. Given
OIRA’ s limited resources, they recommended that priority should be given to proper assessment of
new rules until that job isdonewell (4, 5, 25, 31). Even those favoring andlysis of older rules
acknowledged the following problems: the absence of regulatory andyses prior to 1981 (33) and the
likelihood that there have been dynamic responsesin the marketplace to older rules (11). One
commentator opposed assessment of older regulationsiif it means continued reliance on the same limited
sudies that OIRA has used in the past (3).

Two commentators suggested that OIRA undertake the more limited task of ng, for
severa old rules, whether the actual benefits and costs of older rules have been smilar to what was
projected in regulatory analyses conducted prior to enactment of the rules (1, 31). One of those
commentators noted that it might be better for neutra third parties, rather than agencies or OIRA, to
perform such vadidation studies (31).

% The numbers identify the commentators, which are listed in the Appendix.
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We believe that our firgt priority efforts are most gppropriately directed at improving the
anadysis of new rules. We are aware of no new data or methods that would permit better assessment of
ether older rules or the aggregate effects of dl rules. Thus, the Satutory requirement is satisfied in this
report by reference to and discussion of the assessment of older rules contained in our previous annua
reports, with recognition of the limitations of those estimates (3).

2. Should We Focus On Specific Satutes Or Categories of Regulations?

One commentator urged OIRA to satisfy the lega demands firgt (breskdowns by agency and
agency program) before tackling additional categories (33). From a business perspective, one
commentator saw cumulative impacts by industry sector as more useful than any other categorization
(14). Severd commentators saw vaue in reporting costs and benefitsin various types of categories (5,
11, 14, 15, 31): by datute, by amount of paperwork, by category related to environmenta hedlth and
safety, by workplace, by source of drinking water and by independent agencies.

Two commentators recommended againgt a focus on aggregation by category because the
underlying information on individud rulesistoo uncertain to justify aggregation (31) and OIRA’s
expertise is better suited to assessment of specific rules rather than the aggregation of multiple rules (4).
If more categories of rules are assessed, one commentator (31) recommended that priority be given to
entire categories of rulesimpacts that were not assessed in previous OIRA reports (e.g., Civil rights
rules, indirect effects, independent agencies and agriculturd marketing orders).

Asour firgt priority, we will focus on rough estimates of the costs and benefits of rules by
agency and, where possible, by agency program.

3. Should We Seek A Better Way to Estimate the Aggregate Cost of Federal Regulation?

OIRA has higtorically used a*bottom-up” approach to aggregating costs and benefits, executed
by smply adding the impacts of each and every rule. One commentator questioned the feasihility of this
entire enterprise (31) while another questioned the utility of aggregate estimates (12). Y et other
commentators suggested a variety of dternatives or supplements to the current approach.

Some commentators saw vaue in expanded use of surveys of regulated entities to quantify the
cumulative codts of regulations (14, 33). Others question the vdidity of these surveys (31) and are
concerned about the information collection burdens they impose on the private sector (11).

One commentator suggested OIRA use its information-collection data to prepare annua
estimates of regulatory paperwork (11). Other possihilities include summation of data reported by
firmsto the IRS or by firmsin specific industries to specific agencies (11). For environmenta costs,
surveying the revenues of pollution control/prevention suppliersis ancother possible method of overdl
cost estimation (11).



No commentators suggested any new ideas for estimating the aggregate benefits of rules and
the rule-by-rule gpproach is the only method known to us, except for specialized benefit studies of
particular agency programs (e.g., OSHA'’s safety program and NHTSA’s motor vehicle safety
standards).

We concur with one commentator (4) that development of better ways to aggregate the costs
of regulation should not be the primary focus of our efforts. Methods development is appropriate for
research-oriented agencies, universities and private organizations that are insulated from the day-to-day
pressures of reviewing agency rules and information collection requests. As better methods are
developed, peer-reviewed and published, we will use them. Until then, we will sum the impacts of
gpecific rulesin order to fulfill our satutory obligation.

4. How Should We Estimate Effects On Sate, Local and Tribal Government, Small Businesses,
Wages, and Economic Growth?

Although such information would be va uable, one commentator acknowledged that
“economigts have not done much relevant work in thisarea” (4). We receive some information from
agencies pursuant to the Unfunded Mandates Reform Act but one commentator urges usto be cautious
about the vdidity and religbility of thisinformation (31). With regard to impacts on smadl busness, one
commentator suggested that we should permit or encourage the Small Business Adminigration’s Office
of Advocacy to include estimates of impacts on small businessin OIRA’ s regulatory accounting reports
(31). Another possihility isfor OIRA to ask the rlevant interest groups for information that they have
on these impacts (33).

We are encouraged by two recent developments. a new study of small business impacts by
Crain and Hopkins for the Small Business Administration and a new regulatory model commissioned by
the Nationa Federation of Independent Business to estimate distributiona impacts on firms (11, 26).
We intend to review these contributions to determine how they might be used to augment our trestment
of these important categories of impacts.

5. How Can We Improve the Estimates of Costs and Benefits of Major Regulations?

Our current gpproach relies primarily on agency estimates of the costs and benefits of rules.
There are andytic weaknesses in these estimates and thus the question becomes how such estimates
can be made more valid and precise.

Commentators noted the following problems with existing estimates submitted by agencies.
they are not based on congistent assumptions or methods (7, 11), they may employ a controversid rate
of discount to future benefits and codts (3, 12), they employ monetization techniques that have serious
technicd and ethicd limitations (3, 12), and they do not aways adhere to the analytic “best practices’
and guiddines published by OIRA (11, 14).
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A common theme of commentatorsis that OIRA should review agency andyses more
rigoroudy and ing<t that they be performed in accordance with our guidelines before they are approved
and the associated rule cleared (5, 11, 14, 15, 31, 33). Three commentators suggested that we should
publish our own estimates of the impacts of new rules (4, 5, 11, 17). Another commentator
recommended that OIRA require agencies to publish dternative independent estimates of the costs and
benefits of an agency’ s proposed rule, or that we do so in our annual report (5).

We concur that the heart of our approach to improving regulatory andysis should be the careful
scrutiny of andyses underlying new rules, including suggestions for improvement of agency andyses and
return of agency submissionstha do not comply with our analytic guiddines. If we must conclude
review of new rules with substandard andyses (eg., dueto judicid or statutory deadlines), we will,
when gppropriate and congtructive, publish atechnica critique of such analyses. We do not have plans
at this point to publish a“report card” on each regulatory analysis (11, 31).

6. How Should We Treat EPA’s Aggregate Estimates of the Benefits of the Clean Air Act?

The estimated benefits of the Clean Air Act account for a substantid portion of the overal
benefits of Federa regulation that we reported in the past. Questions have been raised about whether
the benefits of the Clean Air Act, as estimated by EPA, are accurate (31). In previous versons of this
report, we have expressed anaytic concerns about EPA estimates, concerns that were shared by some
public commentators. Y et the EPA estimates have also been subjected to a sgnificant amount of
externa peer review (1). There were awide range of comments submitted on thisissue, ranging from
arecommendation that we refrain from criticizing EPA benefit estimates (1) and instead use them (16)
to arecommendation that we perform independent assessmentsin this area or adjust EPA estimates as
appropriate (4, 7, 11, 15).

Since publication of the draft report, we have become aware of the workings of a new
Committee of the Nationa Research Council/Nationd Academy of Sciencesthat is reviewing the data,
assumptions, and methods used by EPA to estimate the benefits of air quality improvements In light
of the work of this Committee, we have decided to share the relevant public comments on this report
with the NRC/NAS Committee. Moreover, we have decided to continue reliance on our past practice
in annud reports until the work of the NRC/NAS has been completed and we have had an opportunity
to study it and discuss it with andysts from EPA and dsewhere.

% The full name is the Committee on Estimating the Health-Risk Reduction
Benefits of Proposed Air Pollution Regulations of the National Research
Council/Nationd Academy of Sciences.
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A. General Reform Recommendations

In addition to answering our specific questions, we aso received many other suggestions on
how the regulatory process could be improved.

1. Congress should pass a law requiring that all regulatory agencies comply with OIRA
guidelines when analyzing the impact of economically significant regulations (2, 4).

If such analyses were conducted in accordance with OIRA guidance and related agency
guidance, these anayses could be made more comparable and useful. We agree that thisis a promising
idea, subject to the qudification that we are able periodicaly to revise the guiddines to reflect advances
in the gate of the art. In addition, the resource implications for agencies need to be considered.

2. Congress should codify some version of the recent Presidential Executive Orders on
regulatory review (4).

Although Congress has provided statutory authority for OIRA’swork on paperwork reduction
and dimination, no comparable authority exists with regard to OIRA’ s regulatory review function. This
function has been ordered through Presidentia executive order and other means by the last five
Presidents, Democrat and Republican. In the last Congress, the Regulatory Improvement Act (S.981,
105" Cong., 2nd Session,1999) co-sponsored by Senators Fred Thompson and Carl Levin was a
modest yet generdly condructive step in the right direction. An important fegture of thishbill isa
requirement that agencies determine whether the benefits of a new rule justify cogts, taking into account
both quantifiable and unquantifiable factors. Although this determination will have more impact under
some statutory schemes than others, the information on costs and benefits will be useful for Congress
and the public. Congress could build on the initid Thompson-Levin effort to provide OIRA’s
regulatory-review role a sound statutory authorization, without dtering the organic statutes of agencies
or cresting unnecessary barriers to expeditious agency action. An argument againg codification is
based on apossible loss of flexibility: Why do by statute what can and is being done successfully by
Executive Order?

In sum, we agree that thisis a promising idea, which deserves careful consderation. We will

carefully andyze regulatory reform hills introduced in the Congressto seeif they will improve the
process without unduly burdening it or cresting more “ossfication” of the adminigtrative process.
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3. OIRA should issue a scorecard on the extent to which regulatory analyses comply with their
analytic guidelines (4, 31).

Severd peer reviewers joined the public in suggesting that agency RIAs were of varying qudity,
used incongstent estimates of vauations, and did not dways follow the OMB Guiddines. In addition to
working with the agencies as described above to improve RIAS, we intend to issue in certain
circumstances “scorecards’. When OIRA concludes review of rules that have been supported by
inadequate regulatory analyses (e.g., due to court or statutory deadlines) and when appropriate and
congtructive, we will publish a critique of the agency’ s andlyss.

4. OIRA should calculate (and report) net benefits of all significant regulations (4).

To the extent possible, OIRA seeks to present net benefits. Net benefits, aswell as other types
of consderations, are important information in regulatory deliberatons.

5. Congress should require each Federal regulatory agency to produce an annual report on the
costs and benefits of its regulatory activities, which can be used in the OIRA annual report (4).

We agree that thisis a promisng idea that we intend to explore and note that thereislegidative
history to support this approach. In addition, the resource implications for agencies need to be
considered.

6. OIRA should rely more heavily on its own expertise to inform judgements about the benefits
and costs of regulation (4, 19, 27).

We agree with the recommendation, which was aso made by severd peers, that we should do
this during the regulatory review process. If we must conclude review of new rules with substandard
andyses (eg., dueto judicia or statutory deadlines), we will, when appropriate and constructive,
publish atechnica critique of such andyses.

7. OIRA should require that agencies have OIRA approval on published protocols for each
regulatory impact analysis before regulatory development begins. The process should include an
opportunity for public comment on draft RIA protocols prepared by agencies (31).

Although thisis a promising idea, OIRA does not currently have adequate staff resources to

execute such early involvement for each economicaly significant rule. We may consider this gpproach
for billion-dollar plusrules.
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8. OIRA should simplify and streamline the approval of surveys and information collectionsin
cases where agencies are seeking approval to gather information that will enhance the costs and
benefits of regulatory programs (15).

We agree with the sentiment expressed but are not aware that agencies have had sgnificant
difficultiesin gaining gpprova for information collections that would be useful in the development of
regulatory impact andyses. We will pay particular atention to smplifying and streamlining our
procedures.

9. OIRA should review a sample of past regulatory actions claimed as not major rulesto assess
the validity of agency determinations (15).

Thisis an interesting study proposa that might better be performed by an independent third
party.

10. OIRA should establish a multi-year schedule for systematic review of all regulatory
programs by major topic and agency (15).

Although broad-based reviews of existing rules are conceptudly appealing, we question
whether such efforts are cogt-€effective and feasible given the current resources available to OIRA and
the agencies. We believe amore targeted gpproach to the evaluation of existing rules is gppropriate.

11. OIRA should require agencies to provide the public accessto all tables, spreadsheets,
algorithms and data used to calculate the estimates of benefits and costs of proposed and final
regulations or existing regulations under review (15).

We agree with this recommendation for published proposed and find regulations subject to the
qudifications contained in OMB’ s 1999 rule on data access and OMB’s 2001 guidelines on
information quality.

12. OIRA should requirethat, for all economically significant regulations, agencies hold public
hearings at which agency staff who are responsible for cost and benefit estimates are available
for questioning by members of the public (15).

In generd we agree that public hearings can be useful for certain economically sgnificant

regulations. We note that the agencies have different procedures for informa rulemakings that are
designed for thelr own administrative circumstances and statutory requirements.
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13. OIRA’s Report to Congress should encourage investment in the development of data,
models, methodol ogy, and human capital that will enhance agencies long-term ability to provide
accurate estimates of the benefits and costs of their regulations (1).

We agree that thisis apromising idea worthy of further consderation. A possblefirst sepin
this direction would be for Congress, through the Nationa Science Foundation, to fund centers of
excdlence in regulatory andysis a 5 to 10 univergties and/or think tanks around the country. The core
funding for these Centers would support data and methods development, education and training, and
commentary to agencies on the technicd quality of draft regulatory anayses. Possible tradeoffs with
other NSF programs need to be considered.

14. The SBREFA Panel Review Process, now applied only to EPA and OSHA, should be
extended to other Federal regulatory agencies (26).

OIRA bdlievesthat the SBREFA process has brought a useful and practicd influence into the
way EPA and OSHA define problems and shape regulatory options. However, since the panel
processis very resource intensve, we believe that Congress should consider extending it to other
regulatory agencies only where gppropriate and practical.

15. OIRA should recognize and act on an emerging category of economic and valuation
research which is providing evidence that children are improperly valued — and often grossly
undervalued — in present efforts to measure costs and benefits of federal regulations (23).

The proper vauation of the effects on children of regulatory actionsis atopic that we will
consder in the next revison of our guiddines on regulatory andyss.

16. OIRA should review agency “ Comment-Response Documents’ to better ensure that EPA
(and other federal regulatory agencies) fully and suitably consider public comments (5).

We agree that we should be, and indeed generdly are, familiar with the public comments that
agencies receive on their proposed rules.

17. OIRA should expand its Guidelines so that they explicitly address and illustrate how benefits
should be compared to costs. Thisisa key element that is missing from the Guidelines, and it is
a very important issue. The focus should be on how incremental benefits should be compared to
incremental costs, so that regulations can be selected that may maximize net social benefits (5).

We agree with this point and plan to make a corresponding revision to the next version of our
Guiddines.

60



18. Congress, through its authorization and appropriations committees, should undertake an
assessment of whether agencies and OIRA have adequate tools, data, and expertise to undertake
the regulatory analyses required under existing statutes and executive orders.

It may be particularly useful to commission the National Research Council/Nationd Academy
of Sciences to undertake an overdl assessment of the anaytic capabilities needed to produce and
review high qudity regulatory andyses, including acall for recommendations on concrete sepsto
strengthen these capabilities. Animportant yet related component of this evauation would include the
above mentioned assessment of the adequacy of university-based training programs in regulatory
andysis and methodological research at the Nationa Science Foundation and other federal agencies.
Examples of research needsinclude methods for assessing the aggregate costs and benefits of
rulemaking and ex post assessments of the validity of ex ante predictions of regulatory benefits and
costs.

A. Recommendations Regar ding Specific Rules

In the draft report published May 2, 2001, we asked for suggestions from the public on specific
regulations that could be rescinded or changed that would increase net benefits to the public by ether
reducing costs and/or increasing benefits. We asked commenters to identify regulations that are
obsolete or outmoded, and could be rescinded or updated. If possible we asked commentersto be as
gpecific as possible in their suggested reforms including whether the reform could be accomplished by
agencies through rulemaking or would require statutory changes. In addition to supplying whatever
documentation and supporting materids (including citations to published studies) commenters
considered appropriate, we asked them to use the following suggested format to summarize the
recommendetions.

Format for Suggested Regulatory Reform Improvements

Name of Regulation:

Agency Regulating: (Include any subagency)

Citation: (Code of Federd Regulations)
Authority: (Statute)

Description of Problem: (Harmful impact and on whom)

Proposed Solution: (Both the fix and the procedure to fix it)

Edtimate of Economic Impacts (Quantified benefits and cods if possble)

It isimportant to note that these rankings are preliminary, based on the public comments and
OIRA’sinitid review. At this point, these rankings do not reflect agency agendas, resources, or
Congressond directives. Further discussion and ddliberation undoubtedly will be needed before these
suggestions are implemented.
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We received 71 suggestions from 33 commentators involving 17 agencies that contained the
requested information. OIRA has completed an initid review of these comments and has placed the
suggestionsinto one of three categories: (1) high priority, we are inclined to agree and look into the
suggestion, (2) medium priority, we need more information, and (3) low priority, we are not convinced
at this point of the merits of the suggestion. In those cases where OIRA agrees with the suggestion, a
“prompt letter” may be crafted and sent to the responsible agency for deliberation and response.
Where additiond information is required from an agency to make a determination, OIRA may request -
- through a prompt letter -- that the responsible agency seek the necessary information and report back
to usfor afina determination.

Table 7 ligsthe priority 1 suggestions. We have priminarily listed 23 suggestions, about one
third of the 71, aspriority 1. Eight are EPA regulations, five DOL, two HHS, Ag, and Interior, and
one each from DOE, DOT, Ed, and EEOC. Appendix A contains the 71 suggestions we received
from the public. We describe them in the format presented above based on information found in the
public comments. We dso include our preliminary priority categorizations.
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Table 7 High Priority Regulatory Review |ssues

Agency

Regulation

Department of Agriculture/Forest Service

Forest Service Planning Rules

Department of Agriculture/Forest Service

Roadless Area Conservation Regulations

Department of Education

Regulations Related to Financial Aid

Department of Energy

Central Air Conditioner and Heat Pump Energy Conservation Standards

Department of Health and Human Services

Standards for Privacy of Individually Identifiable Health Information

Department of Health and Human Services/Food and Drug
Administration

Food Labeling: Trans Fatty Acidsin Nutrition Labeling, Nutrient Content and Health Claims

Department of Interior/Nationa Park Service

Amendments to National Park Service's Snowmobile Regulations

Department of Interior/Bureau of Land Management

Regulations Governing Hardrock Mining Operations

Department of Labor/Office of Federal Contract Compliance
Programs

OFCCP's“60-2" Regulation - The Equal Opportunity Survey

Department of Labor/Employment and Training Administration

Procedures for Certification of Employment Based Immigration and Guest Worker Applications

Department of Labor/Employment and Standards Administration

Proposal Governing “Helpers’ on Davis-Bacon Act Projects

Department of Labor/Wage and Hour Division

Overtime Compensation Regulation

Department of Labor/Wage and Hour Division

Record Keeping and Notification Requirements

Department of Transportation/Federal Motor Carrier Safety
Administration

Hours of Service of Drivers; Driver Rest and Sleep for Safe Operation

Equal Employment Opportunity Commission

Uniform Guidelines for Employee Selection Procedures

Environmental Protection Agency

Mixture and Derived From Rule

Environmental Protection Agency

Proposed Changes to the Total Maximum Daily Load Program
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Environmental Protection Agency

Drinking Water Regulations: Cost-Benefit Analysis

Environmental Protection Agency

Economic Incentive Program Guidance

Environmental Protection Agency

New Source Review

Environmental Protection Agency

Concentrated Animal Feeding Operations (CAFOs) Effluent Guidelines

Environmental Protection Agency

Arsenic in Drinking Water

Environmental Protection Agency

Notice of Substantial Risk - TSCA




Appendix A

Seventy one Suggestions From the Public for Reform
Name of Regulation: Nationwide Permitsfor Discharge of Dredge or Fill Materid
Agency Regulating: Department of Defense/US Army Corps of Engineers
Citation: FR, Vol 63, No 198, Oct 14, 1998
Authority: CWA Sec 404
Description of Problem: Thisrule redricts the the use of Nationwide (generd) permitsfor discharges
of dredge or fill materid into waters of the US, and requires more projects to obtain individua permits,
which entails sgnificant cost and ddlay.

Proposed Solution: Commenter would like the NWP program expanded to authorize more activities
with aminimum of pgperwork and delay.

Estimate of Economic Impacts. The Corps estimated the direct compliance costs of the rule which
restricted the use of NWPs a $46 million per year, but acknowledged that potentiadly significant
indirect costs (eg, permitting delays, greater land requirements for some projects) were not included in
these estimates.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: TitlelV Regulaions
Agency Regulating: Department of Education
Citation: 20 U.S.C. 1094c

Authority: Higher Education Act

Description of Problem: Title 1V regulations are redundant and place ingppropriate adminisrative
burdens on indtitutions of higher education.

Proposed Solution: The Department should focus its regul atory efforts based upon performance or
outcomes rather than process.

Estimate of Economic Impacts. None provided.
Commenter: Notre Dame University (32)

Priority: 1
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Name of Regulation: Clothes Washer Energy Conservation Standards

Agency Regulating: Department of Energy

Citation: None provided.

Authority: None provided.

Description of Problem: The proposed standards would reduce consumer choice by eliminating the
most popular washing machine models and force consumers to purchase washing machines that DOE
estimates will be 57% more expengve and contain fewer features than current models. Many

consumers will be worse off as aresult of therule

Proposed Solution: The commenter suggests that DOE would help consumers more by providing
them with information to make an informed decison than by issuing this redtrictive regulation.

Estimate of Economic I mpacts: None provided
Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Centra Air Conditioner and Heat Pump Energy Conservation Standards
Agency Regulating: Department of Energy

Citation: None provided.

Authority: None provided.

Description of Problem: DOE's analys's does not adequately consider key differences among
consumers. Many will be worse off as aresult of therule. Projected energy savings may be
overstated.

Proposed Solution: None provided.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Standardsfor Privacy of Individudly Identifiable Hedth Information

Agency Regulating: Department of Hedth and Human Services

Citation: None provided.

Authority: Hedth Insurance Portability and Accountability Act of 1996

Description of Problem: The ruleimposes a codlly, “one-sze-fits-dl” gpproach to medicd privacy
protections, while failing to offer tangible benefits. The cost of compliance could reduce accessto
hedlth care by increasing the cost of treatment.

Proposed Solution: Clearly ddlinesting ownership rights in the information and protecting those rights
(including the use and disposal of that information.) Individuas would seek and plang/providers would
offer, privacy protections that more closely pardle the desires and budgets of those concerned.
Estimate of Economic Impacts. Initid start-up costs of compliance will be $4 billion (versus HHS
estimate of $3.5 hillion) and ongoing compliance with the rule will be $1.8 billion annualy (versus HHS
edtimate of $1.6 billion).

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Food Labeling: Trans Faity Acidsin Nutrition Labeling, Nutrient Content
Claims, and Hedth Clams

Agency Regulating: Department of Hedth & Human Services'The Food and Drug Adminigtration
Citation: 21CFR101
Authority: None provided.

Description of Problem: FDA'’s proposed rule would treat trans fats as a subset of saturated fats,
even though their own andysis concludes that they are not. In trying to take advantage of consumers
awareness of the harmful effects of saturated fats, FDA is mideading the public by lumping together
different categories of harmful fats.

Proposed Solution: FDA should gpprove a hedth claim about the relationship between trans fats and
heart disease and expand the available clams regarding trans fat content, aswell asthe sdlersthat are
permitted to sell them. FDA dso should dso revise the disqudifying criteriafor hedth daims about
fatty acid content and provide information about trans fatsin aformat that clearly differentiates between
trans and saturated fats.

Estimate of Economic Impacts. No estimate of economic impacts was provided, but Mercatus
believes that FDA overstated benefits by relying on a study of shelf Iabels rather than nutrition labels
and undergtated the benefits by neglecting possible hedlth risks that could arise if consumers found it
more difficult to locate products low in saturated fat and cholesteral.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Hardrock Mining (Section 3809) (proposal)

Agency Regulating: Department of the Interior/Bureau of Land Management
Citation: 43 CFR Part 3800

Authority: Federd Land Policy and Management Act

Description of Problem: The cogts of this rule outweigh the benefits, and requirements to perform
Environmenta Assessments are unnecessary and codtly.

Proposed Solution: Require financial assurances, even in excess of expected reclamation
requirements.

Estimate of Economic Impacts: About $150 million in compliance costs and the vaue of foregone
production.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Snowmobile Use in Rocky Mountain Nationa Park (proposal)
Agency Regulating: Department of the Interior/Nationa Park Service

Citation: 36 CFR Part 7

Authority: Nationa Park Service Organic Act

Description of Problem: By prohibiting snowmohiling, this rule does not dlow for different types of
usersto enjoy the park, but instead claims one set of usersis superior to another set.

Proposed Solution: NPS might consider requesting authority from Congress to charge differentia
fees based on the type of use.

Estimate of Economic Impacts. Tota impact on businesses could range from an annua decrease of
$265,800 to $728,200 in business revenues.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: OFCCP “60-2" regulation

Agency Regulating: Department of Labor/ Office of Federd Contract Compliance Programs
Citation: 41CFR 60-2

Authority: Executive Order 11246

Description of Problem: The 2000 revision of the requirements for federa contractors to maintain
affirmative action plans required that such plans be developed for each physica establishment. Doing so
neglects the way that most companies do business and manage personnd. OFCCP isvery dow in

negotiating agreements for doing plans differently.

Proposed Solution: Allow companies to report as they dways have, by functiona groupings. Develop
guiddinesfor functiona Affirmative Action Plans

Egtimate of Economic Impacts. IBM saysimpact is $1 million on it's company.
Commenter: 1BM(6) EEAC(10)

Priority: 2
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Name of Regulation: OFCCP s*60-2" regulation. T he Equa Opportunity Survey

Agency Regulating: Department of Labor/Office of Federal Contract Compliance Programs.
Citation: 41CFR 60-2

Authority: Executive Order 11246

Description of Problem: OFCCP s Equal Opportunity Survey which 50,000 contractors must
complete annually, is excessively burdensome and does not help OFCCP accomplish its stated god of
more efficiently targeting contractors for compliance audits.

Proposed Solution: Eliminate or Sgnificantly modify the EO Survey.

Estimate of Economic Impacts: Over 1 million hours annudly.

Commenter: EEAC(10)

Priority: 1
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Name of Regulation: OFCCP Scheduling Letter

Agency Regulating: Department of Labor/Office of Federal Contract Compliance Programs.
Citation: 41CFR 60-2

Authority: Executive Order 11246

Description of Problem: OFCCP asks federal contractorsto provide summary compensation data at
the outset of acompliancereview. Thisdatais both burdensome to provide and raises concerns about
confidentidity of information sengtive to firms.

Proposed Solution: OFCCP should wait until the ongite phase of a compliance review prior to
requesting compensation data.

Estimate of Economic Impacts. None provided.
Commenter: EEAC(10)

Priority: 2
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Name of Regulation: Annua Report For Federa Contractors

Agency Regulating: Department of Labor/ Veterans Employment and Training Services

Citation: 41 CFR 61-250

Authority: Executive Order 11246

Description of Problem: These recently published find rulesincrease the requirements for Federa
Contractors to report on the veteran populations in their workforce. Contractors will now have to face
increased burden and aso know that new statutory requirements mean that these rules will haveto be

changed again soon, further increasing burdens.

Proposed Solution: Allow old reporting requirements to remain in effect until new statutory
requirements are put in place through rulemaking.

Estimate of Economic Impacts. None provided.
Commenter: EEAC (10)

Priority: 3
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Name of Regulation: Occupationa Injury and IlIness Record Keeping and Reporting

Agency Regulating: Department of Labor/Occupational Safety and Health Administration (OSHA)
Citation: 29 CFR 1904

Authority: Occupationd Safety and Hedlth Act

Description of Problem: The regulatory changesissued by OSHA on January 19, 2001 |eft
sgnificant areas of needless complexity and excessive adminigrative burden on employers. Of
particular concern is the scope of the recordkeeping requirements with employers required to make no
distinction between serious and minor cases.

Proposed Solution: Revise the employment threshold for compliance from 10 to 40 employees.
Clarify the definition of recordable injuries to include only serious conditions resulting in desth,
compensable disability, hospitaization, or absence from work for multiple days.

Estimate of Economic Impacts. None provided.

Commenter: EPF(15)

Priority: 3
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Name of Regulation: OSHA Consultation Program

Agency Regulating: Department of Labor/Occupational Safety and Health Administration (OSHA)
Citation: 29 CFR 1908

Authority: OSHA Compliance Assstance Authorization Act

Description of Problem: OSHA'’s rule makes the consultation program less attractive to employers
by raisng thelitigation risk of participating.

Proposed Solution: Eliminate the requirements for employee participation in the opening and closing
conferences, the posting of a hazards list, and making the consultant’ s report available for enforcement
puUrposes.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Proceduresfor Certification of Employment Based Immigration and Guest
Worker Applications.

Agency Regulating: Department of Labor/Employment and Training Administration

Citation: 20 CFR 655-656

Description of Problem: Current regulations affecting most employment based immigration cause
needless expenditure of adminigrative effort and delays. The regulations discourage employers from
seeking immigrant employees who would otherwise be able to make contributions to American

productivity and competitiveness.

Proposed Solution: Replace the certification process with the smpler attestation procedure now used
for the H-1B program.

Estimate of Economic Impacts. None provided.
Commenter: EPF(15)

Priority: 1
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Name of Regulation: Davis-Bacon Act “Helpers’ Regulation

Agency Regulating: Department of Labor/Employment Standards Administration

Citation: 29 CFR Parts1 and 5

Authority: Davis-Bacon Act

Description of Problem: The Department of Labor should attempt to conform its regulations to
private sector practices rather than imposeits view of optima practices. Specificdly, a definition of
helpers that alows the number of helpersto mirror the number in the private sector should be given a
strong preference over the definition chasen by DOL which congtrains private practices and innovation.
Proposed Solution: Modify the definition of “heper”

Estimate of Economic Impacts. DOL esimate in promulgeting the definition was $108.6 million.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Defining and ddimiting the terms “Any employee employed in abona fide
executive, adminidrative, or professional capacity or in the cagpacity of outside sdesman”

Agency Regulating: Department of Labor/Wage and Hour Division

Citation: 29 C.F.R §541 (2001)

Authority: Fair Labor Standards Act

Description of Problem: Individuaswho should be exempt from FLSA’s minimum wage and
overtime requirements are not exempt, given current definitions of executive, professond, and
adminigrative employees. Smilarly, individuas who should not be exempt from these requirements are
currently exempt, given existing definitions.

Proposed Solutions. (1) Exempt al employees who are paid on asday basisand earn over acertan
amount; (2) Adopt a separate exemption for “knowledge workers’; (3) Modernize duties tests under
existing exemptions to reflect current workplace redities; (4) Make computer professionas exemption
more flexible.

Economic Impacts. None provided.

Commenter: LPA (20)

Priority: 2
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Name of Regulation: Overtime Compensation

Agency Regulating: Department of Labor/Wage and Hour Divison
Citation: 29 C.F.R. § 778.201-211

Authority: Fair Labor Standards Act

Description of Problem: Disincentive for employersto offer bonuses asit complicates caculations
for employee s regular rate for the time period in which bonus applies.

Proposed Solution: Permit employers to offer incentive bonuses to hourly employees without having
to recaculate regular rate.

Economic Impacts. None provided.
Commenter: LPA (20)

Priority: 1
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Statutory Change: Accrud of compensatory time and provison of more flexible schedules.
Agency Regulating: Department of Labor/Wage and Hour Divison

Citation: 29 C.F.R. §778
Authority: Fair Labor Standards Act

Description of Problem: Private sector employees are currently prohibited from accruing
compensatory time, leading to inflexible work schedules.

Proposed Solutions. Passlegidation smilar to section 207(0) of FLSA and adopting regulations
gmilar to 29 C.F.R. § 553. Pass legidation smilar to the Working Families Hexibility Act H.R. 1982 or
section 2 of the Workplace Flexibility Act, S. 624. Allow employees to adopt biweekly work
programs, through change in Section 207(a)(1) of FLSA.

Economic Impacts. None provided.

Commenter: LPA (20)

Priority: 3
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Name of Regulation: Definition of “ Serious Hedth Condition”
Agency Regulating: Department of Labor/Wage and Hour Divison
Citation: 29 C.F.R. 825.114(2)

Authority: Family Medicd Leave Act

Description of Problem: Definition of “serious hedth condition” istoo broad resulting in inconsistent
interpretations and employee abuse of the palicy.

Proposed Solutions: Clarify in 29 C.F.R. 825.114(2) that “serious hedlth condition” does not include
“ashort-term illness, injury, impairment, or condition for which trestment and recovery are very brief.”

Economic Impacts. None provided.
Commenter: LPA (20)

Priority: 2



Name of Regulation: Limitson how employers may take intermittent leave
Agency Regulating: Department of Labor/Wage and Hour Divison
Citation: 29 C.F.R. 825.203(d)

Authority: Family Medicd Leave Act

Description of Problem: Existing regulation creates administrative burden by tracking intermittent
leave in fractions of an hour.

Proposed Solutions: Claify that intermittent leave can be taken only in haf-day incrementsin C.F.R.
825.203(d).

Economic Impacts. None provided.
Commenter: LPA (20)

Priority: 2
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Name of Regulation: Information needed for Employer to Desgnate Leave

Agency Regulating: Department of Labor/Wage and Hour Divison

Citation: 29 C.F.R. 825.208

Authority: Family Medicd Leave Act

Description of Problem: Employers currently may be liable for employees’ violations of the FMLA.
Proposed Solutions: Shift burden of designating leave to employee (amend 29 C.F.R. 825.208) by:
(1) alowing employers to require employees to file written application for FMLA in cases of
foreseeable leave; (2) Allowing employersto require employeesto provide ord notification to employer
on the date leave commences.

Economic Impacts. None provided.

Commenter: LPA (20)

Priority: 2
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Name of Regulation: Reform of Wage Determination Process
Agency Regulating: Department of Labor/Wage and Hour Divison
Citation: 29 C.F.R. 4 et seq.

Authority: Service Contract Act

Description of Problem: Wage determinations made by Wage and Hour division do not reflect the
true market-based wages of service contractor’s employees.

Proposed Solutions. (1) Reform definition of “in the locality” (29 C.F.R. 4 et seq.) so wage
determinations directly reflect wages in the nearby areainstead of excessively broad aress; (2) Reform
regulations setting wage caculation process, (3) Reform directory of occupations to reflect current
jobs; (4) in the absence of regular wage determinations, amend Service Contract Act to provide for
regular wage increases based on cost-of-living adjustment provided to federa employees.

Economic Impacts. None provided.

Commenter: LPA (20)

Priority: 2
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Name of Regulation: Record keeping and notification regulations

Agency Regulating: Department of Labor/Wage and Hour Division

Citation: 29 C.F.R. 825

Authority: Family and Medical Leave Act

Description of Problem: Current regulations regarding record keeping and notification are
burdensome and ambiguous. Confusion about practices and procedures has led to conflict and
litigation. However, NPWF stressed the importance of employer natification of employees’ rights
under FMLA.

Proposed Solutions: Conduct further surveys and studies to determine full dimensions of the problem
and how it can be remedied. Recommends agency form a collaborative task force that includes
employers and employees to assist the government in andyzing the problem.

Economic Impacts. None provided.

Commenter: EPF(15) NPWF (28)

Priority: 1
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Name of Regulation: Hours of Service of Drivers, Driver Rest and Sleep for Safe Operations
Agency Regulating: Department of Transportation/Federd Motor Carrier Safety Adminigtration
Citation: 49 CFR Parts 350, 390, 394, 395, and 398

Authority: Interstate Commerce Commission Termination Act of 1995

Description of Problem: DOT did not present data supporting its conclusions that (1) driver fatigue
contributes to highway fatalities or (2) its proposal would address either driver fatigue or highway
accidents. Other factors, such as road congestion and road quality, may contribute to accidents
involving motor vehicles, and these and other factors might even be exacerbated by DOT’ s proposal.
Proposed Solution: DOT should re-estimate the proposa’ s costs and benefits, taking into account
the cogts of new trucks and hiring new drivers and revising the key assumptions on which the fataity-
reduction benefits are based.

Estimate of Economic Impacts. The Mercatus Center estimates that, after adjusting for the flawsin
DOT’sandysis, the proposa would impose annud net cogts ranging from over $1 billion (if
paperwork-reduction benefits are included) to $5 hillion (if paperwork-reduction benefits are
excluded).

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Advanced Air Bags

Agency Regulating: Department of Trangportation: Nationd Highway Traffic Safety Adminidration
Citation: 49 CFR Part 571; Standard No. 208, Occupant Crash Protection

Authority: Transportation Equity Act for the 21st Century (TEA 21)

Description of Problem: NHTSA adopted a one-size-fits-all standard that reduces consumer choice
and “ precludes manufacturers from meeting diverse [consumer] demands with a variety of safety
measures and levels” Advanced air bags continue the differential safety impact on consumers, skewing
safety benefits to occupants who do not wear seat belts.

Proposed Solution: NHTSA should alow consumers to make decisions based on information about
individua tradeoffs. Permitting manua on-off switches would let consumers decide when an air bag
was necessary, as opposed to relying on the automatic deployment of an advanced air bag.

Estimate of Economic: None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Mixture and Derived-From Rule
Agency Regulating: Environmenta Protection Agency
Citation: 40 CFR 261.3

Authority: RCRA

Description of Problem: Requiresthat low-risk waste streams, particularly those resulting from
treatment of hazardous wastes, be managed according to RCRA subtitle C requirements.

Proposed Solution: Exempt waste streams resulting from the treatment of hazardous wastes from
RCRA subtitle C, unless those waste streams themsalves exhibit a characteristic of hazardous wastes.

Estimate of Economic Impacts. None provided.
Commenter: American Chemigiry Council (14)

Priority: 1
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Name of Regulation: Definition of “solid waste’

Agency Regulating: Environmenta Protection Agency

Citation: 40 CFR 261.2

Authority: RCRA

Description of Problem: Definition includes dl materidsthat exit the origind generating process. This
subjects hazardous materids that are destined for recycling or reuse to management as wastes under
RCRA subtitle C and may discourage recycling of those materids.

Proposed Solution: Grant an exemption from RCRA for materias destined for recycling or reuse.
Estimate of Economic Impacts. None provided.

Commenter: American Chemigiry Council (14)

Priority: 2
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Name of Regulation: Toxic Release Inventory, Persstent, Bioaccumulative, Toxics (PBT) Rule
Agency Regulating: Environmenta Protection Agency

Citation: RIN 2070-ADQ09

Authority: EPCRA Section 313

Description of Problem: Thisrule continues atrend of expanding information reported to TRI
without adequately considering the usefulness of the information or the magnitude of the risks that it
addresses.

Proposed Solution: Commenter does not propose specific solutions, other than that EPA should
“take stock” of the program and “take serioudy its responghility of informing but not darming
communities”

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Totd Maximum Daily Loads
Agency Regulating: Environmenta Protection Agency
Citation: None provided.

Authority: CWA, Sec 303(d)

Description of Problem: Commenter believes EPA’ s recent revisonsto the TMDL program are
overly prescriptive and could result in billions of dollars of costs to States that might be better spent.

Proposed Solution: Commenter believes decisons on water quality and how best to restore it are
best |€ft to the States and local governments.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Drinking Water Regulations -- Cost-Benefit Andyss

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Safe Drinking Water Act

Description of Problem: The SDWA explicitly alows baancing of costs and benefitsin setting
drinking water standards. Commenter believes EPA consstently overestimates benefits and
underestimates costs in order to set overly stringent standards.

Proposed Solution: EPA should improve its cost-benefit estimates. Three areasin particular which
should be addressed are overly conservative risk estimates, ingppropriate discount rates, and
inadequate consideration of latency. EPA should dsouseaVSLY rather than aV SL gpproach to
vauing fata risk reduction.

Estimate of Economic Impacts. None provided.

Commenter: City of Augtin (27)

Priority: 1
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Name of Regulation: High Production Volume (HPV) Chemicd-Testing Program Voluntary
Children’s Chemica Evauation Program Endocrine Disruptor Screening Program (EDSP)

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: TSCA

Description of Problem: Collectively, these programs represent the largest chemica —and anima —
testing exercise in history. The programs are costly but offer little hope of protecting the public or
environment — EPA has made no commitment to reduce emissons or prevent human exposure to toxic
chemicas on the basis of these testing programs. PETA notes that these programs represent the
increasing EPA trend of undertaking costly chemica testing programs under the banner of “voluntary”
initiativesin lieu of the norma rulemaking process in an atempt to circumvent administretive
requirements and the associated externa review.

Proposed Solution: None provided.

Estimate of Economic Impacts. None provided.

Commenter: Peoplefor the Ethicd Treatment of Animas (PETA) (29)

Priority: 2
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Name of Regulation: Importation Rulesfor Specid Classes of Merchandise
Agency Regulating: Environmental Protection Agency and US Customs Service
Citation: 19 CFR §12.110

Authority: 5U.S.C. 301, 7 U.S.C. 136, 19 U.S.C. 66

Description of Problem: Bariersto importing samples of unregistered residentid use pesticides for
R& D purposesinhibits free flow of technology into the US and puts US industry at a disadvantage.
Importers are required to submit aform (Form 3540-1) and obtain gpprova from aregiona office
prior to importation. This approved form must then be submitted to US customs further delaying
import. In addition, importers must set up pesticide producing establishmentsin every globa region
from which they areinterested in importing samples (for the purpose of obtaining a“foreign
establishment number”) and report annual productions at these foreign Sites. These requirements add to
reporting burden without providing health and safety benefits.

Proposed Solution: (1) Create an R& D exemption process for the importation of non-registered
resdentid use pesticides in the US. (2) Allow import of registered residentid pesticides without prior
EPA approva via Form 3540-1.

Estimate of Economic Impacts. Commenter estimates that it would save over $100,000 per year as
areault of the proposed relief. Additional monetary savings would result from reduction of paperwork
for EPA and Customs. Non-monetized benefits would include: improved flow of technology into the
US, gainsfor USindustries competing for market share againgt foreign competition; benefits for
consumers from swifter availability of the latest global technologies.

Commenter: Procter & Gamble Company, Janice L. Dhonau (24)

Priority: 2
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Name of Regulation: Export Notification Requirements, TSCA Section 12(b)
Agency Regulating: Environmenta Protection Agency

Citation: 40 CFR 707

Authority: TSCA

Description of Problem: TSCA Section 12(b) requires that persons notify EPA if they intend to
export to aforeign country chemical substances or mixtures that are subject to various TSCA
regulations. EPA must then notify the government of the country of destination of the availability of test
data submitted on the substance and of any rule, order, or action under TSCA. EPA interprets 12(b)
as applying to dl persons exporting any product that contains the test substance — even products
containing the substances as an impurity or minor mixture component. This interpretation does not
reflect the statute and requires unnecessary effort. In addition, these export notices must be made to
EPA in an extremdy short time frame athough it is unclear what benefits are gained from the extremely
sringent deadlines. Utility of the requirementsis aso cdled into question because EPA in some cases
does not forward their required notifications to recipient governments within the specified time and,
because industrid chemica export notifications that provide no risk perspective have limited vaue,
some receiving embassies discount the notices that are sent. In generd, reporting burdens have
increased as additiond substances are subject to testing requirements and will sgnificantly increasein
the future as aresult of regulatory actions (test rules) EPA is currently undertaking.

Proposed Solution: EPA could reduce burden via severd options. These include: limiting reporting to
“Identified” substances; creeting ade minimis exemption for TSCA 12(b) reporting based on the
percentage of a substance in a product; establishing less redtrictive reporting deadlines, eiminating
unnecessary natification; establishing an R& D exemption, and darifying which chemicds are covered
by the notification period.

Estimate of Economic Impacts. Based on its prior survey results, ACC estimates that costs could
be reduced by severd million dollars per year with negligible effect on benefits. ACC dso notes that,
based on EPA ICR egtimates, a de minimis exemption alone would result in industry cost savings of
$325,000 to $411,000 annually. P& G projects savingsin excess of $100,000 per year.

Commenter: * American Chemistry Council (ACC) (14)
Proctor & Gamble (P& G) (24)

Priority: 2

* Note: both commenters provided smilar comments.
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Name of Regulation: Export Notification Requirements, TSCA Section 12(b)
Agency Regulating: Environmenta Protection Agency

Citation: 40 CFR 707

Authority: TSCA

Description of Problem: Export notification requirements impose sgnificant burden with no
discernable benefits. For example, businesses must implement compliance tracking systems and the
government must expend significant resources to process and record notifications whose only purpose
isto enable EPA to send a notice to a receiving country — a purpose for which EPA has not identified
benefits. In addition, the export notification regulaions contain virtualy no exemptions, making
compliance unnecessaxily difficult. Findly, implementation of the regulaions has been confusing
because no complete published list of chemicals subject to export notification exigts.

Proposed Solution: EPA could improve the regulations via severd options. These include: limiting
reporting only to exports of “bulk” chemicas, promulgating export natification exemptions, including a
gandard sunsat provision in export notification requirements; alowing addition time for companiesto
submit export natifications; eiminating notices from companiesto EPA.

Estimate of Economic Impacts. Commenter indicated that EPA’s current ICR estimate of the total
cogts of the regulation over three years— $1.2 million for respondents and over $210,000 for the
federd government —islow.

Commenter: American Petroleum Ingtitute (AP1) (21)

Priority: 2

* Note: American Chemistry Council (ACC) and Proctor & Gamble (P& G) aso commented (see
above).
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Name of Regulation: Noatification of Substantid Risk, TSCA Section 8(e)
Agency Regulating: Environmenta Protection Agency

Citation: 15 U.S.C. 2607

Authority: TSCA

Description of Problem: TSCA 8(e) requires any person who manufactures, processes, or
distributes in commerce a chemica substance or mixture and who obtains information which reasonably
supports the concluson that such substance or mixture presents a substantid risk of injury to hedlth or
the environment to immediately inform the Adminigtrator of such information unless such person has
actua knowledge that the Adminisirator has been adequately informed of such information. EPA has
been implementing and enforcing TSCA 8(€) through a 1978 Statement of Interpretation and
Enforcement Policy. EPA’s guidance on what information should be reported is haphazard and not
eadly accesshle. EPA’sguidanceis gtill unresolved on severd key points such as the timeframe for
reporting and what information is consdered known to EPA. Thefailure to clarify what is known to the
Adminigtrator has led to duplicate reporting and unnecessary burden. In the absence of aclear and
updated palicy, reporting is not focused on true substantia risk information.

Proposed Solution: EPA should publish, in one place a current and complete policy or regulation on
TSCA section 8(e) reporting and should limit reporting to information that truly meets the statutory
gandard of subgtantia risk. EPA should aso update the policy to require submission of only that
information of which is not otherwise adequately informed through reporting requirements of other
programs. Finaly, EPA should findize its proposed revisons to the reporting timeframe that would
conditute “immediately informed.”

Estimate of Economic Impacts. None provided.

Commenter: American Petroleum Ingtitute (AP1) (21)

Priority: 1
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Name of Regulation: Economic Incentive Program Guidance

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Clean Air Act

Description of Problem: EPA issued guidance on States use of economic incentive programs to
achieve air quality standards. In this guidance, EPA identifies principles that require States to show that
using an incentive program will achieve fagter attainment or greater reductions than would command-
and-control (rather than the same speed and reduction a alower cost). The comment also objectsto
EPA'’s principle that States should step in to prevent atrading program from yieding an “uneven’
digribution of emissons or non-emissions effects.

Proposed Solution: Change the guidance to identify any program that yields an equd or faster
attainment and equal or greater emissions reductions a alower cost as an acceptable program.
Eliminate or modify the equity principle.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: “New Source Review 90-Day Review Background Paper”

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Clean Air Act

Description of Problem: NSR isadeterrent to investment in new oil refinery and power generation
cagpacity. Existing sources are at risk of triggering NSR even when making relatively minor
modifications and even when those modifications will improve environmentd performance. The
cumbersome NSR process and EPA’ s aggressive gpplication of NSR provide perverse incentives and
encourage litigation.

Proposed Solution: For new sources, EPA should continue its efforts to reduce permitting times and
to clarify BACT and LAER requirements. For existing sources EPA should use the settlement process
to dter itsNSR policy in ways that will improve the environment — alow the two industriesto
modernize and upgrade — while providing flexibility and regulatory certainty.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Concentrated Anima Feeding Operations (CAFOs) Effluent Guidelines
Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: CWA

Description of Problem: While CAFOs are asgnificant problem in some watersheds, benefits of
national rule proposed by EPA do not judtify costs.

Proposed Solution: EPA should promote community based gpproaches that rely on market incentives
and dlow targeting to areas where there is actudly a problem.

Estimate of Economic Impacts. According to commenter, EPA’s own andyss shows net socid
costs of $660 to $800 million. Commenter believes these figures undergtate true socia costs.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Nationd Ambient Air Qudity Standard for Particulate Matter

Agency Regulating: Environmenta Protection Agency

Citation: 61 FR 65638

Authority: Clean Air Act

Description of Problem: EPA’s proposa does not offer a solid case for adopting a stringent new
standard for small particles (PM 2.5). EPA’sRIA isflawed. Benefits are overdated dueto an
overestimate of monetary vauation of life and an overestimate of premature deaths avoided. EPA’s
cogt estimate assumes partial compliance in some counties and no cogtsin others, sgnificantly
understating national costs. The commenter notes that EPA should consider broader public hedth
implications of imposing standards that offer limited and uncertain hedlth benefits (risk-risk trade-off).

Proposed Solution: EPA should not findize the more stringent PM 2.5 standard. (Solution implied
but not explicitly stated.)

Estimate of Economic Impacts: Commenters estimate that the full costs of compliance would be
about $55 hillion annually compared to EPA’ s partid compliance estimate of $6.3 hillion per year.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Heavy-Duty Engine and Diesdl Rule

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Clean Air Act

Description of Problem: Commenter argues that EPA has not justified the need, feasihility, or cost-
effectiveness of the proposed rule (snce made find). Commenter further argues that EPA has not
performed a benefit-cost analyss of the rule, and the cogt-effectiveness andysisis flawed.

Proposed Solution: None provided.

Estimate of Economic Impacts: Commenter argues that incrementa cost-effectiveness of reducing
sulfur in highway diesd fud from 25 ppm to 15 ppm is more than $80,000 per ton.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Request for Comments on Petition: Control of Emissons from New and In-
Use Highway Vehicles and Engines

Agency Regulating: Environmenta Protection Agency
Citation: None provided.
Authority: Clean Air Act

Description of Problem: Commenters argue that EPA should deny a petition requesting that EPA
regulate certain greenhouse gas emissons.

Proposed Solution: Deny petition
Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 2

106



Name of Regulation: EPA’sand DOJ s Worst Case Scenario Proposa

Agency Regulating: Environmenta Protection Agency & Department of Justice

Citation: None provided.

Authority: Clean Air Act section 112(r)(7), as amended

Description of Problem: Commenter argues that information provided under theruleislikely to
unduly alarm the public and is of little value. The rule dso permits private citizens to post information on
other internet Stes,

Proposed Solution: The rule should not permit private dissemination of this information.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Nationd Ambient Air Qudity Standard for Ozone

Agency Regulating: Environmenta Protection Agency

Citation: 61 FR 65716

Authority: Clean Air Act

Description of Problem: EPA’s proposed standard was based on wesk and uncertain science and
ignored hedlth and welfare effects associated with ozone s protective properties (against UV-B

penetration). EPA estimated that the partid costs of achieving the standard would exceed the benefits.

Proposed Solution: Non-regulatory approaches, including public health advisories and other targeted
approaches.

Estimate of Economic Impacts. Commenters estimate that the full costs of compliance would exceed
$30 hillion per year.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Supplementa Notice for the Finding of Significant Contribution and
Rulemaking for certain States in the Ozone Transport Assessment Group Region for Purposes of
Reducing Regiond Trangport of Ozone; Proposed Rule

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Clean Air Act

Description of Problem: Use of market incentivesin this proposd fals to maximize socid wefare for
two reasons. Firdt, the god is not set to maximize socid welfare because achieving the ozone standard
that underlies the proposd will not improve public hedlth and wdfare. Second, the emisson limitations
and trading alowances are not denominated in units that reflect the risk of concern (hedth risks from

human exposure to high ozone concentrations in non-attainment areas during peak ozone periods).

Proposed Solution: Market incentives that encourage temporary measures to reduce o0zone
concentrations on peak daysin key aress.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Request for Comments on Environmenta Enforcement and Compliance
Assglance Activities

Agency Regulating: Environmenta Protection Agency
Citation: None provided.
Authority: None provided.

Description of Problem: Enforcement efforts do not aways focus on the violations that pose the
greatest red risks to hedth and the environment.

Proposed Solution: Target enforcement in such away as to maximize the efficient use of enforcement
resources. Set compliance expectations that are linked to reductions in health and environmental risks
and then leave enforcement actions to States.

Estimate of Economic Impacts: None provided.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: EPA’s Tier 2 Standards for Vehicle Emissons and Gasoline Sulfur Content
Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: Clean Air Act

Description of Problem: The commenter argues that EPA’s Tier 2 rules have not met the statutory
burden to demondtrate that they are necessary, cost-effective, and feasble. The commenter further
argues that the standards will not be cost-effective for Western states. 1n a separate but related
comment, the same commenter took issue with EPA’s air quaity modeling and argued that this rule may

increase 0zone emisIons in Some aress.

Proposed Solution: EPA should not proceed with the standards. (Note: The comments were filed
during the comment period on the proposed rule.)

Estimate of Economic Impacts. None provided

Commenter: Mercatus Center (11)

Priority: 3

[NOTE: This page summarizestwo Mercatus comments. (Mercatus also provided a separate

comment (p. 20 of Appx 1) that summarized public comments on an FR Notice of Supplementa
Information and Request for Comment related to this rulemaking
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Name of Regulation: Flter Backwash Recycling Rule

Agency Regulating: Environmenta Protection Agency

Citation: 40 CFR Parts9, 141, and 142

Authority: 42 USC 300g — 1(b)(14) — Safe Drinking Water Act Section 1412(b)(14)

Description of Problem: The Filter Backwash Recycling Ruleis duplicative. Public water systems
are subject to regulations that govern the microbiologica qudity of their finished water. These
regulaions include the Surface Water Trestment Rule, the Interim Enhanced Surface Water Treatment
Rule, the Long-Term 1 Enhanced Surface Water Trestment Rule, and the Total Coliform Rule. An
additiona regulation, the Long-Term 2 Enhanced Surface Water Treatment Rule is currently under
development. Aslong asthese rules are met, the microbiologica qudity of the water is high and the
Filter Backwash Recycling Rule is not necessary.

Proposed Solution: Vacate, in its entirety, the Filter Backwash Recycling Rule.

Estimate of Economic Impacts. Annuad estimated cost savings of $5.8 to $7.2 million dollars.
Commenter: City of Augtin (27)

Priority: 3
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Name of Regulation: Arsenicin Drinking Water
Agency Regulating: Environmenta Protection Agency
Citation: None provided.

Authority: Safe Drinking Water Act

Description of Problem: Mercatus states that based on EPA’s own andlysis, benefits do not justify
costs a standards of either 5 or 10 ppb. Based on “more robust” analyses, these levels are even less
attractive.

Proposed Solution: Mercatus believes that the EPA should set a standard such that benefits justify
cods. Presumably commenter means aleve higher than 10, though no specific leve is suggested.
AMWA supports the use of discretionary authority under SWDA to st levels that are less stringent
than the “feasible’ leve if the benefits do not judtify the costs and recommends that EPA conduct a
thorough “incrementd” andlysis of the costs and benefits.

Estimate of Economic Impacts. Mercatus asserts that a standard of 5 ppb has net costs of1.4
billion. EPA’s most recent andlysis shows net costs a 10 ppb of $10 to $60 million, but these numbers
are likely to change substantialy as aresult of severd recent reports. AMWA asserts thet the
incremental costs of an arsenic standard less than 10 ppb would be over $250 million, while the
incremental benefits of such astandard would be less than $50 million.

Commenter: Mercatus Center (11) Association of Metropolitan Water Agencies (AMWA) (18)

Priority: 1
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Name of Regulation: Ground Water Rule

Agency Regulating: Environmenta Protection Agency

Citation: None provided.

Authority: SDWA

Description of Problem: Proposed rule has some risk-based targeting of requirements (to protect
drinking water wells from microbid contamination) but will till impose costs on smdl systemsthat are

likely not justified by benefits

Proposed Solution: Allow more risk based targeting of requirements (eg, monitoring), especialy for
amal systems. Place greater emphasis on protecting source water and proper well siting and design.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Roadless Area Conservation (draft Environmenta Impact Statement)
Agency Regulating: United States Department of Agriculture: Forest Service

Citation: 36 CFR Part 294

Authority: Nationa Forest Management Act

Description of Problem: The proposed rule will cause unnecessary economic and environmental
cogts on forests by increasing the cost of forest hedlth activities and alowing the deterioration of some

ecosytems.

Proposed Solution: Absent amgor reform of FS' budgetary process, FS should consider an
dternative that would ban permanent roads but alow temporary, low-impact roads in certain aress.

Estimate of Economic I mpacts. Could result in the loss of over 4,500 jobs and about $200 millionin
economic impact.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Forest Service Planning Rules

Agency Regulating: United States Department of Agriculture: Forest Service
Citation: 36 CFR Parts 217 and 219

Authority: Nationa Forest Management Act

Description of Problem: These planning procedures polarize the public and are adrain on FS
resources.

Proposed Solution: FS should consider aternatives to planning, such as an increased reliance on
markets and incentive-based mechanisms.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Forest Service's Roadless Area EIS Notice

Agency Regulating: United States Department of Agriculture: Forest Service

Citation: 36 CFR Part 294

Authority: Nationa Forest Management Act

Description of Problem: Thisblanket policy islikdly to creste ecologicad havoc and may not address
potentid problems related to incentives that reward managers for overbuilding roads and losing money

on timber sdes.

Proposed Solution: FS should consider the potential economic and environmental costs of thisrule
and dternatives that would focus on changing the incentives that influence forest managers.

Estimate of Economic Impacts. This notice was a prelude to the roadless rule, which (if enacted)
may have resulted in the loss of over 4,500 jobs and about $200 million in economic impact.

Commenter: Mercatus Center (11)

Priority: 1
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Name of Regulation: Second Consultative Package on the New Basdl Capita Accord

Agency Regulating: Basd Committee on Banking Supervison, United States Banking Supervison
Agencies. OCC, FDIC and Board of Governors of the Federa Reserve

Citation: None provided.
Authority: None provided.

Description of Problem: By relying on capita charges to mitigate unexpected operationd losses, the
rule undermines supervisory review and market discipline.

Proposed Solution: A combination of well-designed systems, controls and insurance that satisfies
minimum requirementsis a reasonable and less expensive subgtitute to regulatory capitd for mitigeting
operationd risk.

Estimate of Economic Impacts: None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Request for Comments on Proposed Rules Relating to a New Regulatory
Framework for Multilateral Transaction Execution Facilities, Intermediaries and Clearing Organizations,
Exemption for Bilatera Transactions

Agency Regulating: Commodity Futures Trading Commisson

Citation: None provided.

Authority: None provided.

Description of Problem: The proposed approach may increase legd uncertainty by broadening the
category of products over which the CFTC could in the future exercise control, even though such
products may not be futures contracts, and should not be regulated as such.

Proposed Solution: The CFTC should devel op procedures for implementing these proposals thet are
transparent, fair and efficient.

Estimate of Economic Impacts. None provided..
Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Fast-track Designation and Rule Approva Procedures
Agency Regulating: Commodity Futures Trading Commisson

Citation: None provided.

Authority: None provided.

Description of Problem: Commenter supported the proposed course of action.

Proposed Solution: Commenter suggested that the CFTC aso consider amulti-tier pricing structure,
with lower gpplication fees for contracts.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Uniform Guidelines for Employee Sdection Procedures (UGESP)

Agency Regulating: Equa Employment Opportunity Commisson (EEOC)

Citation: 29 CFR 1607 and 41 CFR 60-3

Authority: Executive Order 11246 and Civil Rights Act.

Description of Problem: Various agencies require employers to collect and report data on the race,
gender, and ethnicity of job gpplicants. Thereisno sandard definition for gpplicant and various
federa agencies have interpreted the term very broadly requiring firms to solicit this data from anyone

who expresses interest in employment.

Proposed Solution: Clarify UGESP to clearly define “job gpplicant” and ensure that the definition
does not impose undue burden on employers to solicit race and gender informeation.

Estimate of Economic Impacts. None provided.
Commenter: EEAC(10)

Priority: 1
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Name of Regulation: EEO1 form

Agency Regulating: Equa Employment Opportunity Commisson.

Citation: 29 CFR 1607.2

Authority: Title VII Civil Rights Act Section 709(c)

Description of Problem: The EEOL report will soon be modified to include 14 job categories and to
comply with OMB guidance on race and ethnicity. Thiswill increase the burden on employers by

increasing the number of categories for which they are responsible for reporting.

Proposed Solution: None proposed by commenter. Appears to prefer leaving EEOL form in current
state.

Estimate of Economic Impacts. None provided.
Commenter: EEAC (10)

Priority: 3
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Name of Regulation: Minimum Security Devices, and Procedures and Bank Secrecy Act
Compliance

Agency Regulating: Federa Deposit Insurance Corporation

Citation: 12 CFR Part 326

Authority: None provided.

Description of Problem: Therule would treet dl citizens as potentid suspects. The FDIC has not
demondtrated a compelling socid need for this information that would judtify its potentid impostion on
cusomers individud liberties and property rights.

Proposed Solution: This proposd should be withdrawn.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Regulation of Short-Term and Long-Term Gas Transportation
Agency Regulating: Federa Energy Regulatory Commission

Citation: None provided.

Authority: None provided.

Description of Problem: FERC hasissued a proposed rule mandating auction markets for short-term
gas trangportation and regulates long-term transportation contracts for natura ges.

Proposed Solution: FERC should not mandate any particular market for trading of short-term gas
transportation, a least until it is proven that an efficient exchange mechanism has not evolved. Use a
mode akin to Texas intrastate pipeline regulation to dea with pockets of market power in long-term
gas transport rather than the current regulatory approach.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Revisonto Regulation B
Agency Regulating: Federa Reserve Board
Citation: None provided.

Authority: None provided.

Description of Problem: The proposed modifications offer little substantive benefit; while & the same
time imposing additiona costs on banks and credit consumers.

Proposed Solution: The commenter suggests that the Board abstain from further changesto
Regulaion B.

Estimate of Economic Impacts. Mercatus estimates that the ongoing costs of the proposed changes
would range from $500,000 to $2,100,000 annually. Moreover, using OMB’s standard discount rate
of 7% produces a present value of these cogt estimates that ranges from $7.1 million to $30 million.

Commenter: Mercatus Center (11)

Priority: 3
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Name of Regulation: Privacy of Consumer Financid Information

Agencies Regulating: Federd Reserve Board, the Office of the Comptroller of the Currency, the
Federa Deposit Insurance Corporation, and the Office of Thrift Supervision

Citation: 12 CFR Parts 40, 216, 332, and 573

Authority: Gramm-Leach-Bliley Act of 1999

Description of Problem: The agencies interpretation of “nonpublic persona information,” which has
ggnificant effects on the scope of the rule, is more grict than Congress intended. This may have long-
run negeative consegquences.

Proposed Solution: The agencies should more clearly delineste ownership rights in the information
and then protect thoserights. They should dlow financid inditutions and their customers to develop
taillored approaches to privacy instead of prescribing rules.

Estimate of Economic Impacts. The Mercatus Center estimates the compliance costs to be at least
$220 million annudly, trandating into long-run costs of over $3.2 billion.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Nasdaq Integrated Order Delivery and Execution System

Agency Regulating: Securities and Exchange Commisson

Citation: None provided.

Authority: None provided.

Description of Problem: Although the proposed changes to Nasdag' s integrated order ddlivery and
execution system would generate net benefits to investors, severa operational components are likely to
reduce market trangparency. These include the proposed time delay for large orders and the Firm

Quote Compliance Facility’ s closure of market makers quotes while continuing to display the price.

Proposed Solution: Provide immediate automatic execution of al orders regardless of size and move
amarket maker’s quoted price away from the current sSde of the quote thet is at risk.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Concept Release on Regulation of Market Information, Fees and Revenues
Agency Regulating: Securities and Exchange Commisson

Citation: None provided.

Authority: None provided.

Description of Problem: By proposing to establish cost-based guiddines that networks must use to
st their fees for stock quotations and transaction prices, SEC is attempting to adopt an approach that

hasfalled in the past.

Proposed Solution: The SEC should focus on promoting competition in the provison of information
ingtead of regulating a government-created information cartel.

Estimate of Economic Impacts. No specific estimates were provided.
Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Commisson Request for Comment on Issues Relating to Market
Fragmentation

Agency Regulating: Securities and Exchange Commission
Citation: None provided.
Authority: None provided.

Description of Problem: Thereislittle evidence that the fragmentation thet the SEC fearsis significant
and its proposed solution would create cumbersome disclosure systems.

Proposed Solution: No regulation is necessary. Instead, the SEC should promote competition in
market data provison and market-based trading linkages.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Disclosure of Mutud Fund After-Tax Returns

Agency Regulating: Securities and Exchange Commisson

Citation: 17 CFR Parts 230, 239, 270, & 274

Authority: Securities and Exchange Act of 1934/Investment Company Act of 1940

Description of Problem: The SEC' s proposd to require mutual funds to report standardized after-
tax returns aong with the standardized pre-tax returns they adready report is inferior to the current
market response and is unlikely to generate net benefits to investors.

Proposed Solution: The SEC should withdraw this proposd.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2

130



Name of Regulation: Disclosure of Order Routing and Execution Practices

Agency Regulating: Securities and Exchange Commisson

Citation: None provided.

Authority: None provided.

Description of Problem: Thereis no evidence that the market segmentation described by the SEC to
justify the proposed regulation reduces the ability of stock pricesto incorporate relevant informetion.
No market failure has been documented.

Proposed Solution: SEC should withdraw this proposal.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Proposed Rule Changes of Sdlf-Regulatory Organizations

Agency Regulating: Securities and Exchange Commission

Citation: 17 CFR Parts 240 & 249

Authority: Securities Exchange Act of 1934

Description of Problem: It isunlikely that Sgnificant innovations will result from this proposed rule
change since fundamenta structura changes are directly excluded from expedited consideration under
the new rule.

Proposed Solution: No specific solutions are proposed.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Regigtration of Broker-Deders Pursuant to Section 15(b)(11) of the Securities
Exchange Act of 1934

Agency Regulating: Securities and Exchange Commission

Citation: None provided.

Authority: Securities Exchange Act of 1934/Commodity Futures Modernization Act of 2000
Description of Problem: SEC has proposed aregistration format that would result in time-consuming
duplication of regigtration procedures for futures commission merchants and introducing brokers
dready duly registered with the Commodity Futures Exchange Commission.

Proposed Solution: No specific solution is advocated.

Estimate of Economic Impacts. None provided.

Commenter: Mercatus Center (11)

Priority: 2
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Name of Regulation: Ddivery of Mall to aCommercid Mail Recaiving Agency

Agency Regulating: United States Postdl Service

Citation: None provided.

Authority: None provided.

Description of Problem: The Postd Service has not shown that the proposed |abeling requirement is
necessary or desrable. Theinflexibility of the address designation requirement imposes red costs on

the home-based businesses and customers generdly.

Proposed Solution: The Pogtd Service should withdraw the address designation requirement and
carefully consider the benefits and costs of any labeling requirements before proceeding.

Estimate of Economic Impacts. None provided.
Commenter: Mercatus Center (11)

Priority: 3
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PART 2 AGENCY COMPLIANCEWITH TITLE Il OF
THE UNFUNDED MANDATES REFORM ACT OF 1995

CHAPTER | -BACKGROUND

Over the past two decades, State, loca, and triba governments increasingly have expressed
deep-felt concerns about the difficulty of complying with Federal mandates without additiond Federd
resources. In response, Congress passed the Unfunded Mandates Reform Act (the “Act”), which was
sggned into law on March 22, 1995 (P.L. 104-4). OMB sent guidance to the agencies on implementing
Title 1l of the Act on March 31, 1995. OMB then issued further guidance on Section 204 of the Act
on September 21, 1995.

Title| of the Act focuses on the Legidative Branch, addressing the processes Congress should
follow before enactment of any statutory unfunded mandates. Title Il addresses the Executive Branch.
It begins with a generd directive for agencies to assess, unless otherwise prohibited by law, the effects
of their rules on other levels of government and on the private sector (Section 201). Titlell dso
describes specific anayses and conaultations that agencies must undertake for rules that may result in
expenditures of over $100 million in any year by State, loca, and triba governments in the aggregate,
or by the private sector. Specificaly, Section 202 requires an agency to prepare awritten statement
for intergovernmental mandates that describesin detail the required andyses and consultations on the
unfunded mandate. Section 205 requiresthat for al rules subject to Section 202, agencies must identify
and congder areasonable number of regulatory aternatives, and then generally sdect from among them
the least costly, most cost-effective, or least burdensome option that achieves the objectives of therule.
Exceptions require the agency head to explainin the fina rule why such a selection was not made or
why such a sdlection would be incons stent with law.

Title 11 requires agencies to “ develop an effective process’ for obtaining “meaningful and timely
input” from State, loca, and triba governmentsin developing rules that contain significant
intergovernmenta mandates (Section 204). Title Il dso angles out smdl governments for particular
attention (Section 203). Sections 206 and 208 of the Act direct OMB to send copies of required
agency analyses to the Congressional Budget Office (CBO), and to submit an annua report to
Congress on agency compliance with Title I1. Section 207 cdls for the establishment of pilot programs
for providing greater flexibility to smdl governments

The Act was designed to ensure that Congress and Executive Branch agencies consider the
impact of legidation and regulations on States, loca governments, and triba governments, and the
private sector. With respect to States and locdlities, the Act was an important step in recognizing State
and loca governments as partnersin our intergovernmenta system, rather than mere entities to be
regulated or extensons of the federd government through which to advance Washington's priorities.
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Unfortunatdy, the implementation of the Act has not progressed asinitidly envisoned. State,
local, and tribal governments continue to believe that the Federd government is taking actions that
affect them without the necessary conaultation. States and locdlities report that many agencies think
amply informing State and local governments of a rulemaking action is the equivaent of consultation.
They have dso indicated that consultation processes lack uniformity, that consultation does not occur
early enough in the rulemaking process, and when consultation does occur, agencies often contact their
State or local counterpartsinstead of the elected officids (or chief gppointed officias) entrusted by the
public with running the governmen.

While this report details alarge number of ingtancesin which agencies did consult with States,
clearly more sill needs to be done to ensure that this consultation takes place in dl instanceswhereiit is
needed and early in the federal decisionmaking process. Toward that end, the President established an
Interagency Working Group on Federdlism. Devolving authority and responsibility to State and local
governments, and to the people, is a centra tenet of the President’s management of the Executive
Branch and this working group is gtriving to turn this principle into policy.

Thisworking group will issue a new Executive Order on Federdism which will spell out explicit
requirements for agencies to consult with State and local governments. This Adminigtration will do
more to involve State and local governments early in the rulemaking process. Consultation meanslittle
if it occurs after the opportunity to improve arule has passed. Agencies should consult with State and
loca governments, including their dected officias and Washington representatives, before they commit
to any particular rulemaking dternative.

In addition, this Adminigtration will bring more uniformity to the consultation process to help
both agencies and our intergovernmental partners know when, how and with whom to communicate.
States and locdlities should have a clear point of contact in each agency, and agencies must understand
that “ consultation” means more than making a telephone cdl the day before arulemaking actionis
published in the Federd Regidter. Findly, this Adminigtration will enforce the Unfunded Mandates
Reform Act to ensure that agencies are complying with both the letter and the spirit of the law. If an
agency is unsure whether arule contains a sgnificant mandate, it should err on the Sde of caution and
prepare a mandates impact statement prior to issuing the regulation.

The remainder of this report discusses the results of agency actionsin responseto the Act. The
report covers agency actions taken between June 2000 and May 2001. Since not al agencies take
actionsthat affect other levels of government, this report focuses on the agencies that have regular and
Substantive interactions on regulatory matters that involve States, locdlities, and tribes. Chapter 2
discusses agency consultation efforts. These include both those efforts required under the Act and
other consultations conducted by agencies. Chapter 3 lists and briefly discusses the regulations that
agencies have indicated meet Title 11’s $100 million threshold and the specific requirements of Sections
202 and 205 of the Act. According to the agencies, eighteen rules have met this threshold in the past
year and only two regulations that required the preparation of an agency andytica statement because of
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aggregate expenditures by State, local, and triba governments of more than $100 million.
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CHAPTER II-- AGENCY CONSULTATION ACTIVITIES

Sections 203 and 204 of the Act require agencies to seek input from State, local, and tribal
governments on new Federd regulaionsimposing significant intergovernmental mandates. Executive
Order 13132 aso requires consultation with State and local governments on regulations that either
impose substantia direct compliance codts or preempt state law. This chapter summarizes consultation
activities by agencies whose actions sgnificantly affect State, locd, and triba governmentsin thisway.

Eleven agencies (Agriculture, Commerce, Education, Hedth and Human Services, Housing and
Urban Development, Interior, Justice, Labor, Transportation, Veteran's Affairsand EPA)* have
involved State, locd, and triba governmentsin their regulatory processes. It is clear from the
descriptions below that there are alarge number of interactions between the Federal government and its
counterparts at the State, local and triba levels. However, as noted in Chapter 1, many of our
intergovernmenta partnersfed that they are not being consulted sufficiently on those issues that matter
the mogt to them.

There are anumber of possible reasons for this sentiment despite the consultations described
below. Perhgps the agencies are incorrectly assessng which of its regulatory activities most concern
State, local, and tribal governments. Another possibility is that agencies are consulting with their
counterparts at the State level rather than elected officias or their representatives. Many of the
consultations described below are with professional staff at State or loca agencies. Findly, perhaps the
consultations described below are not sufficient in ether their depth or their timing to give State, local
and triba governments the voice they desire in federd decisonmaking processes.

The Office of Management and Budget is particularly interested in what State, local, and tribal
governments perceive as falures in the consultation process. We invite public comment on the two
questions listed below:

1. In the examples of federd consultation described in this chapter, was the consultation sufficient? Was
it conducted at atime in the decisonmaking process when it was meaningful? Were the views of States,
locd governments and tribes sufficiently solicited by the agencies?

2. Arethere ingtances other than those described below where consultation should have taken place
between an agency and a State, locdl, or triba government where it did not?

37 In generd, the Departments not listed here (for example: State, Defense) do
not often impose mandates upon States, localities or tribes and so have fewer occasions
to consult with other levels of domestic government.
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Responses to these two questions will be very vauable as the Administration develops policiesto
further the rights of State, local and triba governments under the Unfunded Mandates Reform Act and
the forthcoming Executive Order on Federdism.

DEPARTMENT OF AGRICULTURE
Agriculturd Marketing Service

Since the implementation, in early 1993, of the Federd Pesticide Recordkeeping Program,
which requires dl certified private applicators to keep records of their use of federdly restricted use
pesticides for a period of 2 years, the emphasis of the program has been to work cooperatively with
dtate designated agencies. The program recognizes state authority to enforce state regulations that are
comparable to the Federd regulations. There are 22 state programs currently recognized by AMS.
AMS provides funding to some of these states through cooperative agreements to support their
regulatory programs.

For those states that are under the Federal program, AM S enforces the program through the
use of cooperative agreements with the state designated agencies. State agency officials work closely
with AMS personnel to assure the program is administered effectively and efficiently. The close
working relations between the sate agencies and AM S personnel has dlowed for flexible
adminigtration of the program through suggested changes by state counterparts. On July 19
and 20, 2000, the annual State/USDA meeting was held in Boise, 1daho on the adminigtration of the
Federd Pedticide Recordkeeping Program. The annua meeting provided an opportunity for state
agency dtaff to discuss issues and concerns about the administration of the Federal program. Asa
result of this meeting, state agency staff endorsed a new enforcement policy for the Federd program.

After holding the State Cooperators Meeting in July of 2000, the State agency representatives
encouraged the Agricultural Marketing Service (AMS) to strengthen the enforcement policy on certified
private applicator’ s restricted use pesticide records. The State representatives felt that in order for a
certified applicator to be in full compliance with the Federd regulations the restricted use pesticide
record should have dl the required data elements recorded as defined in the regulation. Pesticide
records that had missing data elements should be considered out of compliance. In response, AMS
modified its requirements so that certified private gpplicators who have incomplete records are now
considered to be non-compliant with the regulation. However, applicators are fill given one year to
come into compliance and put their recordsin order before a compliance action is taken.

There are other examples of flexibility in program adminigration. In the case of a naturd
disaster such as floods, the State agency’ s manpower may need to be redistributed. AMS dlowsthe
agency to renegotiate the cooperative agreement to best suit the needs of the State agency and the
regulated community. States have provided suggestions on how to reduce the amount of travel time of
State ingpectors to conduct the record ingpections, dlowing only certain sections of the Sate to be
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covered each year. Thisworks particularly wdl in the larger Western states. Findly, AMS dlowsthe
ingpection work to be scheduled in accordance to the seasond nature of the agricultural products being
grown inthe State. States have the flexibility to conduct work according to their workload and to
schedule ingpections to dlow for the least amount of impact on the regulated community.

Anima and Plant Hedlth Inspection Service

Scrapie Control Program

Scrapie control activities continue to be a blend of Federal and state programs working in
cooperation. In drafting the proposas, APHIS had many discussons with officids of animd hedth
agenciesin affected states. As APHIS preparesto publish afind rule for these proposdls, it has
continued active consultation with sate anima health agencies and the eected officids of affected State
and loca governments. After consultation with State animal hedlth agencies, APHIS made severa
changesin itsfind rule regarding the domestic scrapie program.  These changes made Federd
requirements more congstent with the requirements of existing State scrapie control programs, thus
minimizing the need for States to make changes to their programs in order to be considered a
"Conggtent State”" under the new Federd regulations. For example, we combined the categories of
suspect anima and affected animal into one category, which removes the need for States to change
their regulations to separately address affected animas. We aso changed the definition of brand to
include officia brand registry brands on eartags in those States whose brand law or regulation
recogni zes brands placed on eartags as officid brands. We aso made a change alowing consstent
States that have had no cases of scrapie in commercia flocks to exempt such flocks from certain
identification requirements of the rule. Thefind rule was published on August 21, 2001.

Veerinay Savices Safequarding Review

APHIS Veterinary Servicesis currently undertaking a safeguarding review, which is being
conducted by the National Association of State Departments of Agriculture (NASDA). APHIS
selected NASDA to conduct the review because each state plays an integral part in protecting U.S.
animd hedth on anationd levd by implementing sandardized animd hedth regulations, conducting
survelllance, asssting with foreign anima disease investigations, and responding to potential disease
introductions. NASDA''s review pand and committee chairs are comprised of individuas representing
industry, academia and the states whose expertise and knowledge is deep. The review will look at
what isworking well, what needs to be addressed, and what enhancements or new initiatives would
improve the overdl safeguarding system.

Swine Moving Intergtate in Production Systems

APHIS s about to findize this proposed rule to reduce the paperwork burden for moving swine
from one premises to another within the same production system. Previoudy, when such movement
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crossed date lines, individua health certificates were required for each animd, and state permits were
usudly issued for each movement. Under thisrule, this paperwork will be replaced by enduring
agreements (the Swine Health Production Plan) between APHIS, State governments, and swine
producers. This approach was developed in close consultation with both industry and State animal
hedlth agencies, working through livestock associations and the State Anima Hedlth Officids
association. When the find ruleis published it will address the comments by State officids.

Food and Nutrition Services

Summer Food Service Program (SFSP)

In FY 2001, FNS and State agency dtaff attended meetings with potentia and currently
participating sponsors in targeted |ocations throughout the country. The purpose of these meetings was
to discuss providing SFSP services in non-served areas and areas with low participation. From these
meetings, SFSP services were expanded and additiona children were served. For example, two new
sponsors entered the program; an existing sponsor added five stes; and a school sponsor joined the
program in acommunity which had not had a SFSP sponsor in over ten years.

Specia Supplemental Nutrition Program for \WWomen, Infants and Children (WIC)

The Agency and the National Association of WIC Directors (NAWD) continue the
Federd/State partnership established to achieve consstency in the nutrition risk criteria used among
State agencies to determine digibility for goplicants in the Specid Supplementa Nutrition Program for
Women, Infants and Children (WIC). FNS has aso continued its dialogue and communication on
various management information systems (M1S)-devel opment issues of mutud interest. Specificaly,
FNS and NAWD have partnered on revisons to the WIC MIS Functional Requirements Document
(FReD) or guide, and in developing a survey of sates to obtain information on MIS functionality and
costs.

In addition, the Agency is working with NAWD to update and improve the minimum and
supplemental data elements collected for the WIC Participant Characteristics (PC) Report. The
Agency aso meetstwice ayear with the NAWD EBT/ESD Users Group, comprised of State
representatives working on electronic benefit transfer/service ddivery system plang/projects, to
collaborate on seeking and devel oping gppropriate technologica solutions to their service ddlivery
systems.

The Agency dso sponsors the Nationa Advisory Council on Maternd, Infant and Fetal
Nutrition. Its purposeisto make an ongoing study of WIC and related programs to determine how
they may be improved. Categories of membership for the 24-member Council are specified by law,
and include officids from State agencies. Findly, in order to improve the quality of nutrition services
provided to WIC participants, the Agency, in conjunction with representatives of the Nationa
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Association of WIC Directors, developed a document entitled WIC Nutrition Services Standards.
This document describes standards of practice for State and local WIC agencies.

A revison to the WIC Policy Memorandum 98-9, Nutrition Risk Criteria, wasissued in March
2001. Thisrevison was developed through deliberation by and consultation with the Risk Identification
Sdlection Collaborative, a Federal/State partnership established to achieve consistency in the nutrition
risk criteria used to determine WIC Program digibility

Commodity Supplemental Food Program

FNS solicited input from State and loca Commodity Supplemental Food Program (CSFP)
operators in developing a proposed rule to rewrite CSFP regulations in “plain language,” to reduce time
and paperwork burden for State and loca agencies and increase their flexibility in program operations,
and to strengthen program accountability. Additiona comments from State and local agencieswill be
addressed when the rule isfindized.

FNS solicited input from CSFP and WIC State agencies in developing guidance to encourage
collaboration between CSFP and WIC State and local agencies to help ensure more effective program
management. The guidance addresses collaboration in the development and implementation of State
Plans, program referras, sharing of program information, and preventing dua participation.

National Rura Development Partnership

The Nationd Rurd Development Partnership (NRDP) and State Rurd Development Councils
(SRDCs) were established in 1990 as part of the Presdentid Initiative on Rurd Americato fecilitate
greater coordination of rura development policies and programs. SRDCs are independent
organizations that bring together federd, State, locd, and tribad governments with the private and non-
profit sectors to identify coordinated responsesto rural communities needs. The NRDP addresses a
broad range of issues (e.g., transportation, hedlth care, veteran' s affairs, economic development, and
housing) that impact State, local, and tribal governments. The ultimate goal of the NRDP isto assist
peoplein rurd communities in improving ther qudity of life.

Since the NRDP s inception, the U.S. Department of Agriculture has played amgor rolein
organizing and sugtaining its operation, including providing adminigtrative and logistic support to the
Nationd Partnership Office. The NRDP isimportant to the Department’ s Title |1 compliance because
it is organized to provide the comprehensve outreach mechanisms needed to maintain continuing
communication with State, locd, and tribd governments. Mechanisms employed by NRDP help build
networks at al levels, bring people and organizations together to solve loca problems and meet local
needs, remove existing barriers, create opportunitiesin rurd areas, and build the strength of the overdl
Partnership.
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Forty State Rurd Development Councils are the primary components of the NRDP. In
addition, anationa infrastructure supports the State Councils by providing nationa networking and
knowledge-sharing opportunities, peer consultation, and technical assstance. NRDP dso hasin place
a b0-State expansion strategy area and intends to add more Councils when funds become available.

SRDCs offer adirect channd for information on conditions and needsin rurd communities.
USDA and other Federal Departments have used this capacity to improve the delivery of servicesto
rural aress. Here are two examples:

Vearmont Council on Rurd Development (VCRD)

VCRD, as part of agrassroots effort to keep in touch with loca issues, conducts a community
vigit program. A team of State and federd resource providers vigts arura town for aday and listens
to invited citizens discuss issues important to their communities. 1n December 1999, in Bradford, more
than 80 locd citizens participated in focus groups. At a public meeting in January 2000, Bradford's
residents discussed and prioritized the issues raised a the December focus groups. Over 50 town
residents attended the meeting and more than 50 people signed up to work on issue-based committees.
VCRD and its federa, state, legidative, economic development, trangportation, and arts partners
published afind report in March 2000 that included the list of priorities and suggestions. Community
leaders used the report to develop the town’s annua work plan. Asaresult of their participation in this
process, town officids now have a better working relationship with key state and federa partners,
which will help them advocate more effectively to gain greeter state and federa support for local
programs.

Idaho Rura Partnership (IRP)

IRP formed aregiona partnership with conservation, development, and extension organizations
to conduct land use protection workshops. The purpose of the workshops was to address the issue
that farmland, grazing land, and private timberland is being taken out of working production & an
darming rate in some parts of Idaho and the Intermountain West. IRP designed a workshop template
and developed materids for a series of five workshops. The Council aso helped obtain seed funding,
gathered the partners, hosted the planning committee meetings, marketed the workshops, and supplied
aworkshop trainer. Asaresult of these workshops, rural resdents have gained a better understanding
of land use chdlengesin their communities and what tools exist to help guide devel opmentt.

The Nationd Rurd Development Council is another component of the NRDP. The NRDC
congsts of senior program managers representing federal departments, agencies and nationa
organizations. It provides guidance for NRDP and works on behdf of SRDCs at the nationa level.
This nationa network aso raises awareness of the impact of federd programs and their rules and
regulaions on rurd areas, and it shares program information and encourages coordination within and
among departments. The NRDP has established an impediments committee and process, which
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SRDCs can access to ameliorate federd barriers that sgnificantly hinder successful gpplication of
federa programsin rurd areas. The committee has reached out to triba organizationsto raise
awareness of triba issues and increase tribal participation at both the nationd and ate levelsaswell.

Though the NRDP does not have an SRDC in every dtate, it does have a state and/or federal
contact in every state who can facilitate local communication should the need arise. The NRDP aso
has a website (http://www.rurdev.usda.gov/nrdp) that carries updated information about the Partnership
and efforts to connect states with rura development policies and resources.

DEPARTMENT OF COMMERCE
Nationa Oceanic and Atmospheric Adminigtration (NOAA)

NOAA consults with State, locd, and tribal governments in the Nationd Marine Sanctuary
designation process. Sanctuary Advisory Councils (SAC) are established to provide congtituents
greater input into the Sanctuary designation process. The SAC members represent a variety of loca
user groups, the generd public, and State, locd, triba, and Federd governmentd entities. The SAC
provides a public forum for its condtituents, working to enhance communications and provide a conduit
for bringing the concerns of user groups and stakeholders to the attention of the Ste liaison and NOAA.

In the Florida Keys Nationd Marine Sanctuary (FKNMYS), the SAC, working in cooperation
with the State of Florida, the Gulf of Mexico Fishery Management council, and the Nationa Marine
Fisheries Service, recommended that the existing Sanctuary boundary be expanded by approximatdy
96 square nautical miles, to establish a 151 square nautical mile *no take” ecologica reserve to protect
the critical cord reef ecosystem of the Tortugas. The plan prohibits anchoring in the expanded zone,
prohibits mooring there by vessals over 100 feet in length, and controls access to the “no take” zone
through the use of permits

In developing this plan, the Sanctuary convened a 25 member Working Group comprised of
commercia and recregtiond fishermen, divers, conservationists, scientists, and other concerned citizens,
aswdl asavariety of governmenta entities. The Working Group included representatives from the
Florida Marine Petrol, the Florida Department of Environmenta Protection and the Florida Marine
Fisheries Commisson. The Working Group gathered information through a Site characterization
document as well as through the firsthand experiences of interested parties, in order to develop arange
of dternatives and recommend a preferred dternative to the State of Floridaand SAC.

County and State representatives were involved throughout the Site selection process and
development of regulatory recommendations. County and State representatives were aso present at al
meetings and ddiberations of the Working Group and SAC at which the proposa was considered, and
regularly communicated with NOAA.
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Subsequent to the May 2000, issuance of a Draft Supplemental Environmenta Impact
Statement/Draft Supplemental Management Plan (DSEIS'SMP), the Sanctuary solicited public
comments on the proposa and held a series of public hearingsin conjunction with the Nationd Park
Service/Dry Tortugas Nationd Park, Horida Fish and Wildlife Conservation Commission, and the Gulf
of Mexico Fishery Management Council throughout South Florida, as well asin Washington, D.C.
Affected counties and the State of FHorida submitted comments to NOAA on the DSEISSMP and the
proposed rule. Thefind rule, published in the Federal Register on January 17, 2001, providesfor the
enforcement of Sanctuary regulations primarily through an enforcement agreement between
NOAA/Nationd Marine Sanctuary Program and the State of FHorida Fish and Wildlife Conservation
Commission.

Among other things, the rule provides for the enforcement of Sanctuary regulations primarily
through an enforcement agreement between NOAA’ s Nationd Marine Sanctuary Program and the
State of Horida Fish and Wildlife Conservation Commisson. NOAA is currently taking stepsto
expand its enforcement partnership with the State, and to increase the levd of financia assstance
provided to the state. NOAA has dready approved financial assstance which will dlow the sateto
hire ten additiona enforcement officers to enforce both State and Federa law in the FKNMS. In
addition, the ecologica reserve is dready providing important opportunities for marine research by
scientigts from ingtitutions in Horida and sawhere.

The State of Horida drafted pardlel regulations gpplicable within state waters in the Sanctuary,
intended to go into effect at the same time as the Federa regulations. In April, the Governor of FHorida
and his cabinet (collectively, "The Board of Trustees') unanimoudy gpproved those Sate regulations,
and made the corresponding Federa regulations gpplicable to al state watersin the Sanctuary. The
date regulations and the state approva of the federa regulations became effective on July 1, 2001.
The Federd/State partnership determined that mutual enforcement goals would be best achieved by
reserving to the State of Horida ultimate authority over activities within State weters.

NOAA recognizes that much of the successin its recent effortsin the FKNMSis areault of its
close collaboration with state and local agencies, and NOAA istaking asimilar gpproach in other
places, such as Cdifornia, where changes to national marine sanctuary management plans are being
considered.

DEPARTMENT OF EDUCATION
During the period covered by this report, a number of principa offices conducted extensve
meetings and other exchanges with affected persons and groups, including representatives of State,

local, and triba governments, to design new laws and regulations, develop research priorities, plan
program implementation, and provide technica assstance.
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The Department providesto locad governments and school districts information about
regulations that may significantly or uniquely affect them through regular attendance by the Department’s
daff a meetings across the nation, vigits to grantees, program guidance for grantees, and other forms of
outreach. In particular, the Office of Intergovernmenta and Interagency Affairs (OlIA) works with
smdl governments through regular meetings with organizations such as the Nationd School Boards
Associaion, the United States Conference of Mayors, the League of Cities, the National Association of
Counties, and the Nationa Association of Towns and Townships. Along with discussion of policy and
budgetary issues, The Department raises regulatory issues and typically invites general comments on its
regulatory agenda a these mestings.

The Department’ s consultation process under the Executive order uses NPRMss, the
Departmenta Review and the Office of Condtituent Affairs listserv to dert interested State and local
eected officas of upcoming regulations that may have federdism implications, including the
edtablishment of any committees to conduct negotiated rulemaking. ED Review, OlIA’s biweekly
electronic newdetter, provides up-to-date information on its activities and events, written specificaly for
the intergovernmenta and corporate community. The listserv notifies the Nationa School Boards
Association and others of opportunities for consultation.

Below are two specific examples of how consultation has hel ped the Department of Education
make policy.

In developing Student Financid Aid Regulations through the negotiated rulemaking process, the
Department of Educeation (ED) held listening sessons in Washington, DC, Atlanta, Chicago, and San
Francisco to consult with interested State, loca, and triba governments and the public to obtain input in
the development of ED regulations. The Student Financia Assistance Customer Service Task Force
conducted additiona listening sessons.

At these sessions and throughout the negotiated rulemaking process, ED raised questions
regarding regulatory policy and asked for suggestions on how ED could best implement the changes
made by the Higher Education Amendments of 1998 to the Higher Education Act of 1965, as
amended, with the least amount of burden to the entities affected by the changes. These consultations
led to improvements in the fina regulations issued on November 1, 2000. In response to comments
from State agencies on the Teacher Loan Forgiveness Program, the Department modified the
regulaions to clarify the amount of the borrower's |loans that may be forgiven, the effects of breaksin
service on the borrower's qudification for the forgiveness program and the treestment of loans held by
guaranty agencies on which the borrower satisfies the criteria for forgiveness.In response to comments
from State agencies (among others) on the regulations governing loan discharges based on deeth and
permanent disability, the Department changed the regulations modifying the evidence required for aloan
discharge based on degth to permit loan holders to get the necessary documentation directly from the
government offices rather than require the borrower's family to submit the documentation. The
Department aso delayed the effective date of the changes in the process for a discharge based on a
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total and permanent disability to provide dl program participants more time to modify processes and
systems.

In developing the Department’ s amendments to regulations governing the Early Intervention
Program for Infants and Toddlers With Disahilities under Part C of the Individuas with Disabilities
Education Act the Department asked for comment specifically on whether the proposed regulations
would impose substantia direct compliance costs on State and loca governments without
reimbursement of the costs by the Federal government. The Department aso asked whether the
proposed regulations would result in any unintended preemption of state law. The Department
encouraged State and loca dected officids to review the proposed regulations and to comment
gpecificaly on these federdism issues. All of the comments received that can be interpreted as
responsive to this request concerned the proposed provisions on finance and insurance (proposed
§8303.519 through 303.521). In the find regulation, the Department will respond to the state
commenters and address their concerns.

DEPARTMENT OF HEALTH AND HUMAN SERVICES
Departmenta Consultation

The primary function of the Office of Intergovernmenta Affairs (IGA) isto assgt the HHS
Secretary in the development and implementation of the Department’ s policies by ensuring thet the
Department diligently considers and incorporates the perspectives of State, local, and tribal
governments. The chief tool used to accomplish this objective is the intergovernmenta consultation
process, in which the leedership of every agency and staff office of the Department playsarole. 1GA
further uses the consultation processin its role as an intermediary between individud State, locdl, and
tribal governments and the Department.  1GA is aso responsible for ensuring that the rurd perspective
isincluded in Departmenta policy, program and regulations, and the Office oversees the HHS rolein an
interdepartmenta effort on the coordination of community trangportation resources and services.

Grant Smplification

The Office of Intergovernmenta Affairs asssted the Office of Management and Budget
(OMB), the Office of the HHS Assistant Secretary for Management and Budget, and federa grant-
making agencies in coordinating consultations with State, local, and tribal government representatives
on smplification of federd grant programs. This effort was conducted pursuant to the Federal Financid
Assistance Management Improvement Act of 1999 (P.L. 106-107) to: (1) improve the effectiveness
and performance of federd financia assstance programs, (2) smplify gpplication and reporting
requirements, (3) improve the ddivery of servicesto the public; and (3) facilitate greater coordination
among dl entities responsible for delivering such services.
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Over the course of three days, OMB, HHS and other federal agency representatives met with
State, loca, and tribal government representatives in separate consultation meetings. I1n response to the
comments received at these and other consultations, the federa grant-making agencies prepared an
interim/draft plan of action published for public comment in the Federd Register on January 17, 2001.

| mplementation of the Olmstead Supreme Court Decison

IGA convened ameeting with intergovernmenta partners, hosted by the Nationa Governors
Asociaion (NGA), involving NCSL, ASTHO, NACo, USCM , American Public Human Services
Association (APHSA), and state-Washington, DC representatives to discuss the implementation of the
Olmstead Supreme Court decison. This decision, which appliesto dl state programs, provides alega
framework for thejoint efforts of federal, State and loca entities to enable individuas with disabilitiesto
live in the mogt integrated setting gppropriate to their needs.

Committed to ensuring that persons with disabilities have the tools they need to fully access and
participate in their communities, President Bush announced the New Freedom Initiative on February 1,
2001. A key component of thisinitiative is swift implementation of the Olmstead decision. Aware of
the concerns states had expressed about the challenges in implementing Olmstead, in February 2001,
Secretary Thompson announced new grants for states to involve consumers and other partnersin
developing new programs for people with disabilities. Theinitia $50,000 avards— available to al
dates that requested one — represent the beginning of the $70 million Red Choice Systems Change
Grant Program, which will help states more easily offer services to people with disabilities in the most
integrated setting.

On June 18, 2001 President Bush signed Executive Order No. 13217 on Community-based
Alternatives for Individuas with Disghilities, which among other things directs federal agenciesto assst
gates with swiftly implementing the Olmstead decision. Pursuant to the Executive Order, on July 27,
2001, HHS issued a Federal Register notice seeking comments on the Department’ s policies,
programs, statutes and regulations to determine whether any should be revised or modified to improve
the availability of community-based services for qudified individuas with disabilities.

Adminigration for Children and Families (ACF)

Two examples of how ACF has used the consultation processin the development of regulations
areillugrative of ACF s conaultation policy. Firgt, in developing the final Head Start regulations, which
implemented the statutory provison for establishing requirements for the safety features and the safe
operation of vehicles used by Head Start agencies to trangport children participating in the Head Start
program, ACF requested input from awide range of organizations. The Head Start Bureau surveyed
the States to determine the gpplicability of state pupil transportation regulations to the Head Start
program and to learn about each state’ s pupil trangportation system.
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In consulting with States in devel oping these rules, we learned that there is extreme variation
among the States in regulation of Head Start trangportation services and oversight. To accommodate
this variation, we substantially revised the proposed rule to provide that within five years of the date of
publication, Head Start agencies must use for activities defined as "trangportation services', either a
school bus or an "Allowable Alternative Vehicle.

The additiona category of vehicle was added to address two significant issues raised during the
comment period. The first issue related to the fact that some States prohibit Head Start and other
community based programs from using school buses. The second issues related to concerns raised by
Community Trangportation Agencies about heir ability to continue serving Head Start programs if al
Head Start agencies providing trangportation services were required to use only school buses. Inthe
find rule we attempted to reconcile the opposing issues related to vehicle Sructura safety and state and
locd flexibility. The devdopment of the dlowable dternative vehicle in the find rule evolved through
information exchange, inclusion of multiple perspectives, and willingness to compromise in order to
improve the safety of children.

Second, in developing the find Child Support regulation, which implemented the statutory
requirement to establish a new performance-based incentive system, the Office of Child Support
Enforcement benefitted from years of conversations and meetings with intergovernmentd partners.
State and local 1V-D agencies were consulted over the past seven years in developing two five-year
nationa strategic plans for the child support program and a set of performance measures. A subset of
those performance measures and related performance standards were contained in the Department’s
recommendations to Congress on this issue and subsequently became the basis for the incentives and
pendty process contained in the find rule.

Asaresault of this extensive pre-rulemaking consultation, the proposed rule was well-received
and few changes were made in thefind rule. However, one area that eicited a sirong response was a
provision for States to establish administrative complaint procedures. We learned that a number of
States had smilar procedures in place dready and were concerned that the proposed rule would be
overly burdensome and divert resources away from existing program priorities. In response, we
indicated in the find rule that States have flexibility to set their own procedures. The longstanding
collaboration between State and Federd partners has strengthened the program in generd, and
garnered widespread support for the new incentive system contained in these find rules.

Food and Drug Administration (FDA)
Currently, FDA participates in over 170 Partnership Agreements with a state or group of states
within a particular region to address various regulatory issues. These partnerships strengthen Federd -

State relationships, and provide vauable information exchanges between FDA and statesin solving
public hedth problems. The following are examples of these agreements:
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1. The State of Cdifornia co-located their laboratory facility and staff with the FDA Pacific Regiond
Lab and formed the first federd/state food and drug partnership laboratory in the nation. Sharing
Space, equipment, expertise and vitd analytica data enhances communication, increases the efficient
use of resources, ddivers seamless service, and increases public health protection. It breaks down
organizationd barriers, dlows for cross-organizationd work assgnments, and increased overdl sample
testing and response capabiilities to respond to a variety of consumer protection Stuations. FDA won a
hammer ward for this agreemen.

2. The State of North Dakota and FDA established a partnership to conduct compliance testing of
new assemblies or re-assemblies of x-ray equipment. This partnership helps reduce redundancies and
enhances communication to increase public hedlth protection.

3. The Universty of Tennessee dong with the State of Tennessee Department of Agriculture and FDA
edtablished a partnership to expand joint efforts to assst new and small food manufacturers in meeting
appropriate State and Federd guiddinesfor producing and labeling foods. This agreement increases
communication between the governments and industry and also educates smdl businesses to ensure
SUCCeSS.

Center for Medicare and Medicaid Services (CMS)
CMS utilizes severd methods to consult with State and loca governments.
Nationa Association of State Medicaid Directors/Executive Committee (NASMD/EC) -- The major

entity used in Medicaid program consultationsis the NAMSD/EC. This group is comprised of 11
Medicaid Directors who represent the Medicaid directors in each state, territory, and D.C.

Medicaid Technica Advisory Groups (TAGS) -- In order to provide additional state input on issues
emerging out of the NASMD/EC mesetings, NASMD and CM SO have established ten TAGs. The
TAGs provide ready state expertiseto CMSin key Medicaid program areas, such as managed care,
long-term care, eigibility, and materna and child heglth. They comprised of state Medicaid program
saff determined to be expertsin a particular area of the Medicaid program. Their expertiseis used by
CMSO in the development of a variety of policy issuances, including manua issuances, “Dear Medicaid
director letters” regulations, etc. Mot of the TAGs held & least one in-person meeting during 2000,
and aplan is under development for each TAG to convene an in-person meeting in FY 2001. CMSis
aso in the process of establishing a Triba TAG.

Conaultations with NGA and State L egidators -- CM SO consults with NGA through specia briefings
for governors representatives. Some of these meetings are held at the request of NGA, but al of them
permit the opportunity to exchange information and provide indght which CMS; the sates, and the
NGA may use to pursue future policy changes. CM SO participates in and coordinates other CMS
daff participation in mgor meetings that are sponsored by the NCSL, which represents state legidators
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and their staff. CM SO works closaly with NCSL to ensure that CM S gtaff participate in workshops to
address and obtain state feedback on new and continuing Medicaid, Medicare and other CM S policy
concernsthat are raised during NCSL’ s annua meeting. CM S dso consults with NCSL on key
policies during their Assembly on Federa 1ssues meeting which is held each spring and fall.

Association of Hedth Fecility Survey Agencies (AHFSA) -- The survey and certification processis
intended to ensure quality of care through our nation’s hedlth care facilities. CMS contracts with Sate
agenciesto oversee and enforce Federa requirements concerning the delivery of quality care for both
Medicaid and Medicare beneficiaries. The survey and certification program is funded through both
Federa and State government alocations. CM SO consults with the AHFSA to discuss and develop
relevant policy. Find policy is communicated through various means including letters to state survey
and certification officids, the issuance of operating manud ingructions, and other policy issuances.

Asareault of these consultations, there have been anumber of tangible resultsin changesin
policies.

. CMS has an initiative underway to reward and encourage sate innovation to expand hedth
care coverage through speeding up the review process and resolving a backlog of pending
requests from states for Medicaid and SCHIP state plan amendments and waivers. As aresult
of thisimitative and for the period of January 20-September 17, 2001, CMS approved 1,049
new and pending Medicaid and SCHIP state plan amendments and waivers. Collectively,
these changes have made more than 800,000 additiona people digible for health care coverage
across the country.  These changes aso increased benefits for over 2.5 million people aready
covered through Medicaid and SCHIP. Additionaly, the expedited review process has
alowed gtates to sgnificantly improve their programs. Our latest data indicates that 13 states
have smplified digibility, and 34 Sates are implementing innovative ddivery sysems under
Medicaid and SCHIP.

. As an additiond step to strengthen and improve these programs, CM S has ingtituted a Health
Insurance Hexibility and Accountability initiative (HIFA) to make it faster and eader for Sates
to expand access to hedth care coverage for low-income individuas through Medicaid and
SCHIP demongtrations. This gpproach will permit states to expand insurance coverage
through innovative gpproaches, including hedlth insurance options available in the private sector.
A new dectronic gpplication will make it quicker and easier for Sates to propose and
implement new approaches to hedlth care coverage.

. The SCHIP regulation, initidly issued on 1/11/01 and reissued 6/22/01, was amended to alow
dates flexibility to design the most appropriate program to meet local needs. Changes were
made to make it easier for states to use a common gpplication form and enrollment process for
SCHIP and Medicaid programs-- an approach effective at expanding outreach to eligible
families. The amended rule gives states the option of requiring socia security numbers for
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SCHIP applicants as they must do for Medicaid gpplicants. The January regulation would have
prohibited states from using that information for SCHIP, making it more difficult to use common
gpplication forms and enrollment policies for the two programs.

. A new proposed managed care regulation was reissued on August 16, 2001, which will
provide states significantly more flexibility to decide how best to provide patient protections and
use managed care in their Medicaid plans. For instance, the regulation will dlow states, many
of which have dready implemented protections through state laws and regulations, to keep in
place important aspects of their existing programs.

Substance Abuse and Mentd Hedlth Services Adminigtration (SAMHSA)

The Center for Mentd Health Services (CMHS) and the Center for Substance Abuse
Treatment (CSAT) have both been working with the states on the development of performance
measures related to the Substance Abuse Prevention and Trestment and the Community Mental Health
Services Block Grant programs. By the end of 2001, SAMHSA expects to complete work on acore
set of measures that can be used in both programs to eva uate and improve the system of carein each
date.

CMHS is dso developing regulations concerning their Block Grant program and guidelines for
the application of Block Grant funds. In both cases, the Center has been working in tandem with the
dtates to develop regulations and application guiddines that will not create additiona funding mandates
while maintaining appropriate Federal and State roles in the provison of community based menta hedlth
services.

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
The following provides examples of HUD's consultation process.

Working with Public Housng Agencies, Public Housng Residents and Other Interested Parties in
mplementing anew Public Housing Operating Fund Formula

On Jduly 10, 2000, after a series of meetings with representatives of national housing
organizations, public housing agencies, and public housing resdent organizations, HUD published a
proposed rule to implement the new formula funding system for public housing operations, required by
the Quality Housing and Work Responsibility Act of 1998 (Pub.L. 105-276, approved October 21,
1998). The proposed rule published on July 10, 2000 reflects the product of the committeg's
successful negotiations, and aso reflects the consensus decisions reached over nearly a year's worth of
ddiberations. The proposed rule represents a partnership among HUD, the public housing agencies,
public housing resdents, and advocates of public housing to achieve afair and efficient Operating Fund
formula
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On March 29, 2001, HUD published an interim rule making effective the policies and
procedures described in the July 10, 2000 proposed rule and taking into consideration the 19 public
comments on the proposed rule. The interim rule, which became effective on May 29, 2001, will
govern the determination of funding didtributions to PHAs under the Operating Fund until afina rule,
reflecting the results of the Congressionally mandated cost study is developed and published. The
interim ruleisadirect result of HUD's earlier successful negotiations with PHAS, resdents, and
advocates of public housng. Work on the cost sudy continues and, as noted in HUD's earlier report, it
is being developed with the active participation of the members of the negotiated rulemaking committee
and other interested members of the public. Following and based upon the findings and
recommendations of the completed cost sudy, HUD will develop the find rule implementing the
Operating Fund Formula, using the procedures of the Negotiated Rulemaking Act of 1990, subject to
compliance with applicable lega requirements prerequisite to the establishment of a negotiated
rulemaking committee for such purposes.

Conaultation with Indian Tribes and Alaska Native Villages on Revisons to HUD Regulations
Governing the Application Process of the Indian Community Devel opment Block Grant Program

On January 17, 2001, HUD issued afind rule that amended its regulations governing
Community Development Block Grants for Indian Tribes and Alaska Nétive Villages (the "ICDBG"
program). The regulatory amendments permit the incorporation of the ICDBG grant application and
selection proceduresinto HUD's SuperNOFA process. The SuperNOFA approach, in which the
great mgority of HUD's comptitive funds are announced in one document, is designed to smplify the
application process, bring consstency and uniformity to the gpplication and selection process, and
accderate the avallability of funding.

HUD's Office of Native American Programs (ONAP) consulted with Indian tribesin the
development of the November 6, 2000 proposed rule. Through a letter dated July 12, 2000, ONAP
provided Indian tribes and Alaska Native Villages with the opportunity to comment on the substance of
the proposed regulatory changes during the development of the proposed rule. In addition to this pre-
rule development consultation process, HUD notified itstriba partners that HUD will work with them
to addressissues of concern before implementing a national ICDBG review pand. HUD dso
scheduled a series of meetings with Indian tribes to solicit additiona input on the implementation of, and
possible future changes to, these regulatory amendments to the ICDBG program.

DEPARTMENT OF THE INTERIOR
Under DOI’ s decentralized management structure, the Department delegates rulemaking to
individua bureaus. During 2000, DOI bureaus consulted with avariety of State, local, and triba

governments as they developed regulations. For example, BLM State Directors and field managers
met regularly with State and local representatives on issues that affect State and local governments,
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such as resource management plans or considering land sales or exchanges. BLM aso consulted
extensvely with State governments in devel oping its surface management rules.

Fish and Wildlife Services (FWS)

Since 1947, the Fish and Wildlife Service has developed the annua migratory bird hunting
regulations utilizing the flyaway waterfowl management sysem. The flyway councils with active sate
representation play avita role in developing these regulations. FWS includes ates as members of this
council in recognition of the impacts this program has on the sates and the estimated 5 million hunters.
By involving the flyway councilsin this process, the resource receives adequate protection, hunters have
ample opportunity for utilization of the resource, and states are afforded maximum flexibility to provide
hunting opportunities within their boundaries. The Service established the frameworks, or outside limits,
for these regulations, and the states selected the season dates, bag limits, and other regulatory options.

In 2000, FWS worked with 27 State and Federa agencies, Indian tribes, and conservation
organizations on arule to establish a nonessentia experimentd population of black-footed ferrets, an
endangered species, in north-central South Dakota. The partiesinvolved in this project identified the
Cheyenne River Sioux Reservation as a priority reintroduction Site due to its extensive population of
black-tailed prairie dogs (the primary food source for black-footed ferrets). The tribe welcomed the
reintroduction because it will further their prairie management goas. Coordination with the Tribe
throughout the project was highly effective. The Service worked in partnership with stakeholders from
the planning stage. The Service had no need to change plans as the result of consultations with project
partners. By learning about stakeholder concerns and mutual objectives at the beginning, the Service
built strong partnerships and relationships based on trust and respect to accomplish both stakehol der
and Federa objectives. Other tribes watched this project closely in considering potentia recovery
actions on other tribal lands.

FWS has involved Alaska natives regarding the conservation and management of polar bears.
Russa and the United States Signed a bilaterd agreement in October 2000 to govern the conservation
and management of the shared polar bear stock in the Bering/Chukchi Seas. Alaska natives were
deeply involved in this process. Following ratification of the agreement by the Senate, Alaska native
involvement will result in management of polar bear harvest by Alaska and Russa ndtives through
enforceable quotas, seasons, and other control mechanisms. Currently, no such controls exist.

FWS recently published in the Federal Register severa proposed policy documents and
regulations pertaining to adminigtration of the Nationd Wildlife Refuge Sysem (NWRS). The
comments received from State partners helped shape and improve the find regulations that will govern
the adminigtration of the NWRS. FWS aso includes representatives from appropriate State and tribal
conservation agencies on NWRS planning teams and invites States, Tribes, and other appropriate
agencies to join the refuge planning effort at the beginning of the process.
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In response to the draft policy regarding the biological integrity, diversty, and environmental
hedlth of refuges, some States expressed concern that the policy would interfere with or eiminate
hunting and fishing on refuges or possibly find dl public uses of refuges incompatible with ecologica
integrity. To address this concern, FWS added a section to the find policy that recognizes the
legitimacy and appropriateness of the priority public uses of the NWRS, which include hunting and
fishing.

State agencies are an integrd part of the successful conservation of American fish and wildlife
resources. The Service adminigters several Federal assstance programsto the states. After the
Service awards funds to a gate, the state has full responsbility to implement funded actionsin
accordance with gpplicable guiddines. Examples of some Service grant programs to states include
conservation grants, which provide financid assstance to States and Territories to implement
conservation projects for listed and nonlisted species, and grants to acquire land associated with
gpproved habitat conservation plans. The Service includes state representatives in organizations such
as the Sport Fishing and Boating Partnership Council, which advises the Interior Department Secretary
on recregtiond fishing and boating issues, and the North American Wetlands Conservation Council,
which reviews and recommends project proposas to the Migratory Bird Conservation Commission.

The Minerds Management Services (MMYS)

The Minerds Management Service (MMYS) sponsors a State and Triba Royalty Audit
Committee, which is comprised of State and triba audit managers and MM S audit managers. They
meet quarterly and discuss audit-related issues for MM S regulations. An example of the rules that the
committee discussesis the vauation regulaions, which give ingtructions on how to vaue oil and gas for
roydty purposes. MMS congders the committeg’ sinput when interpreting and revising the regulations.
This Audit Committee has been indrumenta in achieving tangible results in a number of different aress

Audit Committee members from Colorado, North Dakota and Oklahoma have helped design
various profiles and other tools within the new roydty compliance system. Also, they participated in
testing and outreach sessions and will help present training on the new system.

New Mexico istaking the lead with MMS on "Electronic Data Acquisition™ from company
databases that should reduce information collection time and burden in the new compliance system.

The onshore oil and gas royaty compliance model included representatives from Colorado,
Utah, Wyoming and the Northern and Southern Ute Tribes. The mode participants helped develop
and design the top-down, end-to-end compliance process, including the creation of businessrules,
measurements, trending gpplications and procedures.

The solid minerds royaty compliance model included representatives from Colorado, Utah,
New Mexico, Wyoming, and the Navgo and Crow tribes. The mode participants helped develop and
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design the top-down approach for MM S's new compliance and asset management process including
the creation of business rules, data flows, and property surveillance. MMS, State, and tribal
representatives met with our customersin indudtry to improve the efficiency of compliance activities.

MMS gaff and Audit Committee members work together to finalize orders sent to companies
for royalty underpayment. They aso worked together to improve the language and content of these
orders. The improvements resulted in better communications with companies and significantly reduced
the need for field reportsin the appedl s process.

Audit Committee members work with MM S on vauation issues for royalty purposes involving
Federd leasesin their State or Indian leases on their Indian reservation.

Company requests for solid minerals valuation determinations involving Federa onshore or
Indian land are shared with State and Triba auditors. The auditors work with MM S gtaff to develop
case-gpecific vauation guidance.

Audit Committee members helped devel op the topics that were in the training on solid minera
product vauation for royalty purposes.

Based on input from Tribes, specific data elements were added to form MM S 4416- Indian
Crude Oil Vauation Report for the new oil vauation rule, effective June 1, 2000 (65 FR 14022 —
3/15/00).

In settlement discussions with companies for royaty underpayment disputes, State and Triba
auditors are active members of the settlement team and work to resolve the disputes through
negotiation. Their contribution to the team brings amore loca perspective to minera |ease management
ISSues.

DEPARTMENT OF JUSTICE

The Department has engaged in awide variety of contacts and consultations with State, locdl,
and tribal governments. These actions are described in the sections about the individua DOJ
components below.

Office of Community Oriented Policing (COPS)
COPS has committed itself to a vigorous and meaningful partnership with State, locd, and triba
governments in the implementation of the Public Safety Partnership and Community Policing Act of

1994. In fact, COPS has developed relationships with over 12,000 of the nation's 18,000 law
enforcement agencies. The COPS program continues to strive for and maintain a strong customer
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focus in the management and implementation of its grant programs in ways that maximize the benefit for
and minimize the burdens on State and local governments.

From the beginning, the COPS grantmaking process was shaped by input from State and loca
officids. The COPS Mission Statement emphasizes a commitment to dedicate oursaves through
partnerships with communities -- State and loca -- public and private organizations throughout the
country. COPS initia grant programs were developed to respond to requests from mayors, chiefs and
others to permit them to begin the process of hiring and training new police officers during the time
period in which grant paperwork was prepared and reviewed. The one-page COPS FAST application
for amdler towns was designed to respond to frudtrations with the complexity of the " standard forms."
Asareault, hundreds of communities that never before had the benefit of a Federd grant have been
COPS customers.

Beginning in 2000, the COPS Office has further streamlined the grant process by introducing
user-friendly computer "scannable" progress reports for COPS grantees. Initial feedback has
confirmed that grantees are finding it easier and more efficient to respond to required progress reports
inthismanner. In FY 01, the COPS Office has begun implementation of a comprehensve
E-Government plan to alow COPS to continue to address the needs of law enforcement by making its
key services accessible to customers through an easy-to-use Internet web site:

. providing access to automated grant gpplications;

. automating the grantee reporting process,

. publiczing training informetion;

. providing afeedback forum for grantees

. offering alibrary of resources on community policing best practices and law enforcement issues.

Almogt dl of COPS more than 12,000 grantees are units or agencies of State, loca, or triba
governments. Each oneis assigned a designated "grant advisor” who is available to answer questions,
solve problems, and track the process of the grant. Grant advisorswork in regiona teamsin order to
provide comprehengve and uninterrupted assistance when an individud grant advisor is out of the
office. Also, while rigoroudy monitoring compliance with grant terms, COPS gt&ff at the sametime
offer advice and assistance on such matters asimplementing community policing, retention,
redeployment of officers, and problem solving. The system of coordinated oversight is based on
regular phone contacts, report filing, and site vists by COPS gtaff - dl of which enable grant advisorsto
identify jurisdictions that could benefit from training and technical assstance and make those resources
available to the grantees.

COPS in Schools grants are focused on partnerships between law enforcement agencies and
schools. This partnership must define strategies to utilize problem solving and community policing
techniques to prevent school violence and implement educationd programs. In an effort to address the
grantee concern that these partnerships must be solid to succeed, al applicants must submit a
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memorandum of understanding (MOU) for congderation under the COPS in Schools Grant Program.
Thisis an agreement between the parties involved that defines the roles and respongbilities of the
individuas and partnersinvolved. Both the law enforcement executive and the schoal officid who has
generd educationa oversight and decison-making authority must sgn the MOU.

In response to the most serious needs of law enforcement in Indian communities, COPS
created a broadened, comprehensive, and flexible hiring program. Options avallable under this
program include sdary and benefits for new police personnd to law enforcement training and
equipment for new and exiging officers. This program focuses on tribal communities, many of which
have limited resources and are affected by high rates of crime and violence, and is meant to enhance
law enforcement infrastructures and community policing efforts in these communities.

The COPS Office is dso committed to providing training for COPS granteesto assst in
understanding COPS grant requirements. The COPS Office participates in COPS grantee regiona
financid management training conferences sponsored by the Office of the Comptroller. Here, COPS
gaff provide training regarding the specific compliance requirements of the COPS hiring and MORE
grant programs. The COPS Office is further enhancing its specidized training for COPS grantees
during 2000 as it implements a series of COPS MORE redeployment grant program training
conferences across the country. In addition, as of March 2000 the COPS Office is offering specific
training to teams of COPS in Schools grantees for School Resource Officers and school administrators.
More than 8,000 grantees have been provided the opportunity to receive technica assistance through a
range of conferences at the local levd. At dl training conferences, the COPS Office seeks feedback
and suggestions from the grantee participants regarding ways to improve grant compliance materias,
advisory and monitoring functions of the COPS Office, and current law enforcement and funding needs.

Federd Bureau of Investigetion (FBI)

Asof, November 30, 2000, the second anniversary of the implementation of the National
Instant Crimina Background Check System (NICS), the NICS had performed 17,573,038
background checks to determine whether the receipt of afirearm by prospective transferee would
violate federad or gate law. Currently, the FBI conducts these checks for Federal Firearms Licensees
(FFLs) in 37 gtates for long gun and/or handgun purchases, while 26 states conduct the checksin their
role as Point of Contacts (POCs) for long gun and/or handgun purchases.

The FBI continues to work with its State and local partners regarding the operation of the
NICS program by providing NICS implementation updates to the CJS Advisory Policy Board (an
advisory committee conssting of representatives of the law enforcement and crimind justice
communities that provides advice to the Director of the FBI on the philosophy, concept, and
operationd principles of various crimind justice information systems managed by the FBI's Crimind
Justice Information Services Division) and by working with state POCs to ensure the efficient and
effective operation of the NICS.
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In addition, over the past two years, the FBI has engaged in a concerted outreach effort to
educate and assg tribal, State and local courts, court clerk’s offices, and crimina justice agencies
regarding the need to provide digposition information to the FBI in response to aNICS inquiry. The
FBI has aso deve oped brochures concerning the multiple public safety benefits of submitting
protection orders and other records which would subject an individua to federa firearm prohibitions to
the FBI 0 that the information is available to the NICS. The FBI meets regularly with groups such as
the Nationa Center for State Courts, the National Criminal Justice Association and the Internationa
Association of Chiefs of Police to discuss NICS related issues. Further, the NICS Program Office has
established a gate liaison unit. Personnel from this unit attend state clerks of court conferencesin every
date at least once every two years and provide educational seminars on the NICS. FBI personnd dso
participate in regiona conferences on Brady Act issues sponsored by the DOJ Violence Against
Women Office and DOJ Bureau of Justice Statistics. These conferences are specifically designed for
State and tribal court and law enforcement personne to encourage and assist them in participating in the
FBI's Interstate Identification Index, National Crime Information Center, and NICS Index (all
repositories of data accessed by the NICS.) There has been a marked increase in cooperation, as a
direct result of the concerted outreach effort to educate and asss triba, state and local courts, court
cerk's offices, and crimind justice agencies regarding the need to provide disposition information to the
FBI in response to aNICSinquiry.

Office of Justice Programs
OJP and its offices have frequently contacted and listened to various governmenta bodies.
Their suggestions and comments have been employed to streamline OJP's operating procedures and to

lessen the burden on loca governments. Some specific examples of successes are listed below.

Violence Againg Women Office

The Violence Againg Women Office (VAWO) workswith State, local, and tribal governments
on regulatory issues that relate to the grant programs administered by this office: the STOP Violence
Againg Women formula grants program, the STOP Violence Againg Indian Women discretionary
grants program, the Grants to Encourage Arrest Policies, and the Rura Domegtic Violence and Child
Victimization Enforcement Grant Program. In developing various regulations, VAWO consdered the
comments of interested parties, including State governments, and made certain suggested modifications.
In another instance, VAWO sought input from State Administrators of the STOP formula grants when
designing the required reporting form.

VAWO has convened conferences for the STOP Grant State Administrators, and for other
grantees, including governments, to provide information about program and regulatory requirements and
to obtain input from the grantees. VAWO has dso organized severd financia workshops for tribal
grantees to darify adminigrative and financid requirements. The Violence Againg Women Office has
established a state STOP administrator working group to provide input regarding mandatory reporting
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requirements under STOP and asss in the design and development of arevised data collection and
reporting form to be used by STOP grantees and subgrantees.

VAWO's postion on VAWA 2000 specific to its support of a’5% minimum allocation to state
and loca courts was informed by feedback received from thefield. Findly, Numerous STOP
adminigtrating agencies have expressed concerns about the timing of the release of the STOP Program
solicitation each fisca year. OJP/VAWO plansto release the FY 2002 STOP Violence Against
Women Formula Grant Solicitation on September 25, 2001, considerably earlier than solicitation
release dates in recent years.

Bureau of Justice Assistance

The Bureau of Justice Assstance (BJA) is statutorily authorized to maintain close
communications and receive input from State, local, and tribal governments. BJA cooperates with and
provides technica assstance to States, units of locad government, and other public and private
organizations or internationa agenciesinvolved in crimind judtice activities. Each program within BJA
has its own directives, dl of which involve ggnificant interaction with State, local, and triba
governments. Inissuing new rules, BJA informs congtituent groups a outreach meetings and through
interested organizations.

The State and Locd Assstance Divison (SLAD) works directly with the State agencies
adminigtering the Byrne Formula Grant Program throughout the year. On-Ste monitoring vidts,
workshops and the provision of hands-on technica ass stance has resulted in the updating and revising
of the Program Guidance and Application Kit to provide more detailed ingtructions for meeting
program requirements. Further, the program has implemented the following measures. a move from
paper to on-line submission of required reports, a reformatting of a primary reporting document to
make it more user-friendly and easier to fill out, the change from an annud to a multi-year submission of
the Statewide Drug and Violent Crime Control Strategy to reduce the states paperwork burden, and
the beginning of annud training in Washington, D.C. for new State agency heads has helped State,
locd, and triba governments in meeting Byrne requirements.

Office of Juvenile Justice and Ddlinquency Protection

The Office of Juvenile Jugtice and Ddlinquency Prevention asssts States and units of loca
government in the development of more effective education, training, prevention, diverson, trestment
and rehabilitation programsin the area of juvenile ddinquency and juvenile judtice systems. OJIDP
does this through assstance in the planning, establishing, operating, coordinating and evauating of
projects. States submit plans to receive assistance under this program and such plans must involve
coordinated planning and review at the State and loca level. Members of State advisory groups
include a cross-section of the State juvenile justice community and provide for the "active consultation
with and participation of units of genera government” in the development of the plan.
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OJIDP invalves public participation in its many programs, including the Specid Emphasis
Discretionary Grants, Gang Programs, State Chdlenge Grant Programs, Mentoring Programs, Missing
and Exploited Children Programs, Preventive Incentive Grants Programs, and programs funded and
adminigtered under the Victims of Child Abuse Act. In addition, OJIDP isinvolved in three mgor locd
collaborative efforts. Thefirgt "Serious, Violent and Chronic Juvenile Offender Treatment Program,”
requires the implementation of trestment components that combine accountability and sanctions with
increasingly intensive community-based intervention and rehabilitation services conastent with the
degree of offense.

The second effort, The Comprehensive Strategy for Serious, Violent, and Chronic Juvenile
Offenders Training and Technica Assstance State Initiative, provides eight selected states with two
years of intensive drategic planning assistance in forty-six locd Stes. This strategic planning technical
assstance assgs in the development of a continuum of delinquency prevention and graduated sanctions
for juvenile offendersthat is based on research, data, and outcomes. With State and community input,
anew implementation module was devel oped with a heavy emphas's on evaduation.

The third effort, " SafeFutures Partnerships to Reduce Y outh Violent and Delinquency,”
supports Sx communities (4 urban, 1 rurd, and 1 triba government) in their efforts to implement a
comprehensve and coordinated deinquency prevention and intervention program.

Environment and Natura Resource Divison

The Divison works closely with State and locd enforcement agencies in enforcing
environmenta law. The Divison has emphasized cooperdtive enforcement through joint enforcement
actions, through training and support of local prosecutors, and in the development of enforcement
policy. Specificaly, the Divison frequently works with state attorneys generd and environmenta
agencies, locd prosecutors, the Nationd Association of Attorneys Generd and the Environmenta
Council of the States. In addition, the Division coordinates its litigation on behaf of the Secretary of
Interior for the benefit of Indian tribes with the affected tribes.

DEPARTMENT OF LABOR

The following are some examples from DOL agencies of how they involve State, locd, or tribal
governments in rulemaking or in the post-rulemaking education and outreach process.

Employment Training Adminigraion (ETA)
Throughout the development of the Interim Find Rule and the Find Rule implementing the
Workforce Investment Act (WIA), ETA participated in numerous consultations with State and loca

officas, including organizations representing eected officids. These consultations began with the
development of the Interim Find Rule and continued throughout the rulemaking process. The groups
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consulted included the National Governors Association, the U.S. Conference of Mayors, the Nationd
Association of State Legidators, the Interstate Conference of Employment Security Agencies, the
Nationa Association of Counties, the Nationa League of Cities, and the U.S. Conference of Black
Mayors.

WIA required ETA to consult with the Governors in developing the definition of adminigtrative
costs. To meet this requirement, and to obtain abroader range of views, ETA continuoudy consulted
with representatives of State and local stakeholders. In addition to thisinput, ETA worked directly
with the League of Cities, the US Conference of Mayors, and the National Association of Countiesto
identify gtes that were willing to sudy how modifications of adminigrative costs would affect WIA
program adminigtration. ETA then used this feedback to revise the adminigtrative cost provisons
before publishing the Find Rule.

ETA received numerous letters from States and local areas expressing concern about the lack
of alocad hold-harmless provison during the first two years a State implemented WIA. A hold-
harmless provison would limit the amount formula funding can be reduced, avoiding funding shifts that
could have caused service disruptions during the early stages of WIA. Asareault of this State and
loca concern, ETA incorporated a hold-harmless policy into the find rule.

ETA recelved numerous comments about the requirement cited in parts 661.200(b) and
661.315(a) of the WIA regulations that two or more members of the State and local Boards represent
the membership categories set forth in the statute. States expressed concern that alarge board
membership would require significant administrative resources. ETA consdered these comments when
revising the regulations and gave the authority to State and locd officids to dlow for “multiple entity”
representation on boards if such individuas who represent multiple entities have “ optimum policy-
meaking authority within the entity.”

After the publication of the April 15, 1999 Interim Find Rule, ETA continued to provide
information to the public and stakeholders through a variety of mechaniams. For example, ETA
published a series of consultation papers defining and measuring performance and customer satisfaction,
and conducted a second round of town hal meetings. In addition, ETA aso hosted public forums
where practitioners shared ingghts and suggestions for successful implementation of WIA. ETA
congdered the experiences of early implementing states, and studied the suggestions received from
partners and stakeholders when writing the Finad Rule, which was published in August 2000.

The Divison of Native American Programs generdly works in partnership with triba
governments to craft rules that reflect their concerns. Specificaly, as far as rulemaking is concerned,
the INA Wefare to Work (WtW) rule (20 CFR part 646) and the INA-related WIA rule (20 CFR
part 668) were crafted in this "spirit of partnership”, in which awork group composed of members of
the Native American Employment and Training Council, other knowledgegble Native American
program staff, and DOL employees crafted the rules together. Asaresult, WIA regulationsinclude a
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separate Subpart on " Services to Communities’ in part 668 and a lower minimum grant size threshold
for grantee designation for those tribes planning to participate in the demonstration under Public Law
102-477 [found at 20 CFR 668.200(a)(3)].

Occupationd Safety and Hedth Adminidration

State and loca governments and their employees are specificaly excluded from Federd
coverage under the Occupationd Safety and Hedlth Act; thus, thereis no OSHA intergovernmental
mandate with regard to State and locd governments. However, states that €lect to accept
responsibility (and up to 50 percent Federa funding of the cost of their program) for occupationa
safety and hedth enforcement in their State must first obtain OSHA gpprovd of ther "State Plan,” and
as acondition of that gpproval, extend their protection to State and local workers. Thus, in 23 States
and two Territories, OSHA standards apply to State and local governments, as part of a voluntary
program, not as a Federal mandate. OSHA seeks and considers State and local government views
through its own and the State Plans standards promul gation processes.

OSHA actively seeks input on proposed standards and regulations from states participating in
the program through its regular coordination with its State Plan partners. OSHA meets regularly with
its State Plan partners by attending meetings of their organization, the Occupationa Safety and Hedlth
State Plan Association. At these meetings, specifics of new and proposed standards and regulations
are discussed.

State representatives are invited to provide input to OSHA regulatory teams, and to participate
in stakehol der meetings where new standards and regulations are discussed. The States have
participated in many of the loca Smal Business Regulatory Enforcement Fairness Act hearings held
throughout the nation. This participation is significant because smdl businesses and smdl municipdities
often have the same concerns about regulatory burdens. States aso have co-hosted and/or participated
in stakeholder meetings on variousissues. In addition, states regularly participate as members of
various OSHA palicy development-task groups (e.g., on arborists, nondiscrimination, poultry industry,
etc.)

Policy changes that have resulted from OSHA consultations with State, locd, or triba
governments are asfollows

A Federd OSHA Steering Committee and the Occupationd Safety and Hedth State Plan
Association Board of Directors conducted a series of joint meetings to assess and to restructure the
relationship between Federd OSHA and State plans.

These groups agreed on a new framework under which States would develop Strategic and Annua
Performance Plans. The framework is comparable to Federd OSHA performance plans.
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Based on this framework, which included State representatives, devel oped operating procedures
for States to follow when preparing five-year Strategic and Annua Performance Plans.

The procedures for the submission and review of State Strategic and Annud Performance Plans
resulting from these consultations have been included as Chapter 5 of the revised State Plan
Policies and Procedures Manual.

In conjunction with State strategic planning, OSHA in consultation with its State partners devel oped
revised procedures for monitoring and evauating State plan performance.

A task group, which included State representatives, revised monitoring proceduresto evaluate a
Sta€ s achievement of its strategic goa's and accomplishment of statutory and regulatory mandates.
The procedures were discussed extengvely with representatives from al State plans at meetings of
the Occupationd Safety and Hedlth State Plan Association.

OSHA continues to work with the State Plans to restructure the Federa/State relationship and
implement a new concept of partnership and program eva uation based on the states achievement of
their own results-oriented gods, within the context of the requirements of the Occupationd Safety and
Hedth Act and the Government Performance and Results Act (GPRA). This dlows the states greater
flexibility to tailor their programs to state-specific circumstances, including the safety and hedlth of State
and loca government workers. Each of the states has developed its own Five-Y ear Strategic Plan and
Annud Performance Plansfor FY 2000 and FY 2001. A new system for Federal oversight of the
gates has been jointly developed, and State and Federd staff have been jointly trained in its
implementation. The states efforts in achieving their own goas will be reported in both State and
Federal evaluation reports.

Mine Safety and Hedth Adminigration (MSHA)

MSHA has ongoing working relaionships with State mining agencies, the mining industry, and
labor representatives. Some local governments operate mines that are covered by the Mine Safety and
Hedth Act of 1977. These minestypicaly produce materid for road construction and maintenance.
MSHA actively seeks input to its proposed standards and regulations from these interests and involves
them in other outreach efforts.

MSHA'’s technical support saff provides individual mine operators with information on dust
control technologies for equipment at surface mines, advice about engineering and adminigrative control
feasbility matters relating to excessve noise levels, and a variety of other mine-specific compliance
problems. MSHA aso provides information on new Part 46 training regulations for many State-run
surface mines and engages in outreach activities for State grantees.

MSHA takes ddliberate action to prevent conflict with State regulations. For example, MSHA
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provided technica assstance to West Virginiaon a State regulation, promulgated in June 2000,
governing work on stockpiles. MSHA offered smilar assistance and support to Kentucky and
Pennsylvania, which are moving forward with smilar legidation.

DEPARTMENT OF TRANSPORTATION

DOT has reemphasized the importance of the need for early and effective involvement of State,
local, and tribal governments since enactment of the Unfunded Mandates Reform Act through various
meetings with, and the circulation of summary information to, regulatory officids throughout the
Department. Activities of the individua components of the Department are described below.

Federd Highway Adminigration (FHWA)
Utilities

On November 22, 2000 (65 FR 70307), the FHWA published afind rule amending its
regulation concerning the reimbursement provisions for the relocation and adjustiment of existing utility
facilities, and for the accommodation of new utility facilities and private lines on the right-of-way of
Federd-aid and direct Federa highway projects. These changes were in response to the informa
requests from several State DOTs that the FHWA relax and/or clarify the Federd utilities regulation.

Vaue Pricing Pilot and Motor Fud Tax Evason Programs

The Office of Trangportation Policy Studiesinvolves states and locdlities in developing and
implementing projects under the VVaue Pricing Rilot Program and Motor Fuel Tax Evason Program.
The collaborative efforts with the sates have resulted in projects that are specificaly tailored to meet
the requirements of the states and locdlities asthey try to achieve mutudly determined objectives.
While these activities have not resulted in pecific rulemaking actions, working with the satesin these
aress reflects their continuing contribution toward shaping and implementing nationd policies and
programs that provide a benefit to them.

Federa Motor Carrier Safety Adminigtration

New Cargo Securement Standards

On December 18, 2000, the FMCSA proposed to revise its regulations concerning the
protection againg shifting and faling cargo for commercid motor vehicles engaged in interstate
commerce. The FMCSA’s proposed new cargo securement standards would be based on the North
American Cargo Securement Standard Model Regulations, reflecting:  the results of multi-year
comprehensive research program to evauate current U.S. and Canadian cargo securement regulations,
the motor carrier industry’ s best practices, and recommendations presented during a series of public
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mesetings involving U.S. and Canadian industry experts, Federa, State and Provincid enforcement
officids, and other interested parties. Generdly, the proposed regulations would require motor carriers
to change the way they use cargo securement devices to prevent certain articles from shifting on or
within, or faling from, CMV's and how cdculations are done. The proposed changes might aso require
motor carriers to increase the number of tiedown devices used to secure certain types of cargoes.

In examining the cogts to the states to train ingpectors, the FMCSA worked with its State and
Provincid partnersto develop training materias that could be used to minimize the cogs for the
enforcement community and the motor carrier industry. For those states participating in the MCSAP
program, training costs were considered to be an eligible expense. Thus, pursuant to this regulatory
action, the states could possibly recelve Federd funds to help defray the codts of training their roadside

inspectors.
Research and Specia Programs Administration

Hazardous Materias Emergency Preparedness (HMEP) Grants Program

Thisfina rule, published February 14, 2000, revised the registration and fee assessment
program for persons who transport or offer for transportation certain categories and quantities of
hazardous materias. The revisons ensure additiond funds to enhance support for the nationa
Hazardous Material's Emergency Preparedness (HMEP) Grants Program. HMEP grants provide
financia and technica assistance to State, locd, and triba governments for hazardous materias
emergency response planning and training. State and loca government representatives detalled the
need for additiona assistance in comments to the docket and at two public meetings. Thefind rule
increases funds available for HMEP grants from $6.8 million to $14.3 million.

Ligtening Sessions on Customer Service and Regulatory Review

DHM hogted a series of listening sessions to solicit comment on the kind and quality of services
agency customers believe are necessary and their level of satisfaction with the services the agency
provides to promote understanding and compliance with the Hazardous Materids Regulations. These
services include training assistance to State and loca government personnd responsible for enforcement
of the hazardous materiads trangportation safety requirements and for emergency response to hazardous
materias trangportation incidents. 1n 2000, DHM hosted two such listening sessions at Secaucus, New
Jersey, and Clevdand, Ohio. It isusng comments received to improve its services.
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THE ENVIRONMENTAL PROTECTION AGENCY

Since passage of the Unfunded Mandates Reform Act in 1995, and Executive Order 13132 on
Federdism in 1999, EPA has taken steps to include government officias from sates, locdlities, and
Tribesin the development of regulations, policies, and guidance that affects them. Among other steps,
the Department has:

< finaized Agency guidance for EO 13132; Federdism; which includes procedures for the EO's
implementation, technica guidance on how to andyze impacts on states and communities, and
guidance on sdecting appropriate techniques for sharing information and gathering advice from
date and locd officids during the formative stages of the policy process,

< expanded Department training of Agency Staff regarding intergovernmenta consultations to
indude Regiond offices, and

< continued to offer technical assistance to agency program staff from the Office of Congressiona
and Intergovernmenta Relations.

EPA isadso seeking to strengthen its partnership with tribal governments through implementation of EO
13175: Consultation with Triba Governments. Since the Executive Order became effective, EPA has
been closaly examining rules under development for any potentid effect on Tribes and seeking
consultation with them under appropriate circumstances. The Agency has formed aworkgroup, with
the participation of triba representatives, to develop a consultation guidance for Agency personnd.

Conaultation Mechaniams, Generd Outreach Activities and Communication Aids

EPA has severd mechanismsto hep State, loca, and tribal officias learn about EPA's
regulatory plans and to let them know how they can participate in the rule-development process. For
example, EPA digtributes reprints of the semi-annua Regulatory Agenda to more than 300 State,
local, and triba government organizations and leaders. EPA aso participates in a Federa government-
wide State/Local Governments Web site. In addition, the Agency supports hotlines in both EPA
Headquarters and the Regions where cdlers can get information on arange of topics, including
regulatory and compliance information (these communication aids are further highlighted below).

In addition, EPA has chartered a cross-media FACA advisory body, the Loca Governments
Advisory Committee. Its Smal Communities Advisory Subcommittee routingly advises the Agency on
issues and concerns, and makes recommendations on regulations, policies, and guidance affecting the
development and delivery of environmenta services. The Triba Operations Committee smilarly
addressestribd interests. EPA program offices regularly work with groups of State, local, and tribal
officids to address specific environmental and programmatic issues. Examplesinclude media-specific
FACA committees, regulatory negotiation advisory committees and policy didogue groups.
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The Agency continues to work with states under the National Environmenta Performance
Partnership System (NEPPS), principdly through the Environmental Council of the States (ECOS).
The objective is to ensure that the states are informed and involved in Agency activities, particularly
those affecting State-implemented programs. Most of this work is accomplished through committees
that have both State and EPA members, but aso through forums that are open to other stakeholders.
EPA and the ECOS have an active joint work group to address continuing implementation issues and
work to identify and remove remaining barriers to effective implementation of NEPPS. ECOS has dso
initiated a number of other projects with EPA consultation including work on children’s hedth issues, a
partnership to build localy and nationaly accessible environmenta systems, and development of core
performance measures.

The Office of Pallution Prevention and Toxics (OPPT) has a number of ongoing outreach
mechanisms related to its misson activities that alow OPPT to routinely secure State and triba ingghts
and advice. These processes have been indtitutiondized in many ways and are therefore to some extent
independent of specific rulemaking. Some of the most important are identified below:

Established in early 1990's the Forum on State Tribal Toxics Action (FOSTTA) was created
as avehicle through which the Office of Pollution Prevention and Toxics (OPPT) gets State and tribal
involvement in OPPT decision making.

During the October 23-24, 2000 meeting, the Chemica Management Project discussed the
proposed Integrated Toxics Management Strategy, the Endocrine Disruptor Environmental Monitoring
Proposd; Persstent, Bioaccumulative and Toxic Initiative; geneticaly modified organiams, the
Voluntary Children’s Chemical Evauation Program, the Buy Clean Initiative, and the Education
Initigtive. Significant outcomes that resulted from these discussonsindude: (@) theinitiation of ajoint
gpproach, working with States and Tribes and using innovative approaches, to develop atoxics
management strategy that better takes into account the relaive strengths of the Federd sector and our
regulatory partnersto ded with toxicsissuesin the future; and (b) as aresult of input from the P2
Project of the FOSTTA, which has advocated for a change in the Agency’s Once-in, dwaysin policy,
OAQPS has agreed to make changes to the MACT standards policy that would remove the barriersto
implementing P2 and indudtriad ecology principles.

Earlier thisyear, the FOSTTA Triba Affairs Project met in Washington DC. This meeting had
fifteen triba representatives from across the country. As aresult, Sgnificant input was received for the
OPPTS Tribd Strategy from these tribd representatives. Asaresult of thisinput, OPPT has agreed to
investigate opportunities to affect curriculabeing used in Triba schools and colleges to better educate
Tribes and Triba members on critical OPPT programs such as pollution prevention and lead hazard
reduction. OPPTS has been spearheading an effort to develop, in conjunction with Tribesand Triba
organizations, other EPA program offices, and other federa agencies, Triba capacity to assess
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environmentd health threets from toxic chemicas and pesticides, including perastent, bicaccumulative
toxics (PBTY9), in foods and other materials used in subsistence practices and lifestyles.

OPPT a0 utilizes the State Federal FIFRA 1ssues Research and Evaluation Group (SFIREG)
which was established in 1974 by cooperative agreement between EPA and the American Association
of Pegticide Control Officids, the association that represents State level pesticide regulatory officiads.
SFIREG identifies, analyzes and provides State comment on, pesticide regulatory issues, and provides
amechanism for ongoing exchange of information about EPA and State pesticide programs. With afull
committee and two subcommittees, there isatotd of eight regularly scheduled meetings each year
offering State officias the opportunity to meet with EPA. Regulaionsin progress are routingly brought
to these mesetings for discussion.

Some gpecific examples of results of consulting with SFIREG include the formation of joint
EPA-State workgroups to deal with anumber of issues/projects, such as. (1) developing guidance
documents for use by EPA Regions and State agencies to define Quaity Management and Quality
Assurance procedures for state pesticide programs (completed in 2000); (2) improving or
clarifying anumber of pesticide labding issues, including products used in public hedth mosguito control
programs, restricted reentry intervals for agricultural workers, label precautions to protect bees and
other pollinators, and new requirements for the safe handling and use of phosphine gas fumigants (these
are on-going now). EPA has dso used SHIREG to provide State input on labeling policy in generd
through comments on revisons to the Labd Review Manud used by EPA dtaff.

EPA has dso developed a variety of materids intended to help smadl governments more easly
understand agency regulations.

Profile of Local Government Operations: The Profile details dl of the environmentd
requirements with which aloca government must comply. Information in the Profile is organized on the
bads of operations, i.e., motor vehicle servicing, property management, etc. This makesit easier for
the representative of aloca government responsible for an operation to find out about al of the
environmental requirements that might impact his or her operation and where to get more detailed
compliance information.

Loca Government Environmental Assstance Network (LGEAN): EPA hdps support this
I nternet-based information service (that has pardld toll-free voice and fax-back options). LGEAN
provides afirst stop for loca government officias with questions about environmenta compliance. The
gte contains awedth of information from EPA and eight participating non-governmental organizations.
Users can ask questions of experts, consult with their peers, review and comment on developing
regulations, and find the full text or summaries of State and federa environmenta satutes. LGEAN
derts users to hot topics and new developments in environmenta compliance, tells them where to find
technica and financia assstance, and provides them with a grant writing tutorid.
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Smal Government Agency Plan The Agency'sinterim Smal Government Agency Flan
supplements the intergovernmental consultations described above. The Plan outlines the andlysisrule
writers complete to determine whether the regulatory requirements of arule might uniquely affect smal
governments. Under the plan, EPA encourages attention to such factors as whether smal governments
will experience higher per-capita costs due to economies of scale, whether they would need to hire
professond daff or consultants for implementation, or if they would be required to purchase and
operae expensve or sophisticated equipment. The findings under the Smdl Government Agency Plan
are published in the Federal Register with proposed and find rules. When there are unique or
sgnificant impacts on smal governments, a range of actions are taken to inform and assst them.

Newdetter/Internet Site for Small Governments. Under a cooperative agreement funded by
EPA, the Internationd City/County Management Association (ICMA) publishes a newdetter designed
for smdl governments covering regulatory and other environmenta program activities of interest to
them. ICMA's Environmental SCAN is aso published dectronicaly on the Internet. Accessisfreeto
anyone interested in local government issues; the ICMA steislinked ectronicaly to EPA's Federal
Regiger ste so that readers interested in a regulation covered in the newdetter can immediatdy gain
accessto the actud text. As part of the project, ICMA has aso conducted several workshops for
smdl government officids on regulatory and other environmental management topics.

Guide to Federd Environmenta Requirements for Smal Governments EPA dso publishesand
distributes the smal communities guide -- a reference handbook to help local officias become familiar
with federd environmenta requirements that may gpply to their jurisdictions. In the guide, federd
regulations are explained in asmple, sraightforward manner. Mandated programs described in the
guide include those for which smdl communities have mgor responshilities, such as landfills, public
power plants, sewerage and water systems.

Regiond Guidesto Federd Environmental Requirements for Smal Governments. EPA Region
VIl publishes and digtributes a smal community reference handbook to help locd officidsin
Colorado, Montana, North and South Dakota, Utah and Wyoming become familiar with federd
environmenta requirements that may gpply to their jurisdictions. In the guide, federd regulations are
explained in asgmple, straightforward manner. In addition, up-to-date contact lists for State
environmenta programs are included.

Consultation Highlights

Since March of 2000, the Agency has published a number of rules subject to the requirements
of the Unfunded Mandates Reform Act. What followsis a summary of the Agency's UMRA
compliance activities for these rules and others for which EPA was not required by UMRA to consult
with the regulated community but conducted outreach for these actions as amatter of Agency policy.
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Office of Water
Arsenic; Nationa Primary Drinking Water Regulation (Find Rule)

The finad Arsenic regulation contains a Federal mandate that may result in expenditures of $100
million or more for State, tribal, and loca governments, in the aggregate, or the private sector in any
oneyear. A detalled description of thisandysisis presented in EPA's Economic Analyss of the
arsenic rule which isincluded in the Office of Water docket for thisrule. The fina Arsenic Rule was
published in the Federal Register on January 22, 2001.

In developing the proposed rule, EPA consulted with smal governments, State and local
officids, and private entities. EPA hdd five public meetings for sakeholders in Washington, DC; San
Antonio, TX; and Monterey, CA prior to proposal and amesting in Reno, NV during the public
comment period for the proposal. Participantsin EPA’s stakeholder meetings included representatives
from the National Rurd Water Association, Association of Metropolitan Water Agencies, American
Water Works Association, Association of Cdifornia Water Agencies, Rura Community Assstance
Program, State departments of environmenta protection, State health departments, State drinking
water programs, and atribe.

The Agency convened a Small Business Advocacy Review (SBAR) Pand in accordance with
the Regulatory Hexihility Act (RFA) as amended by the Smal Business Regulatory Enforcement
Fairness Act (SBREFA) to address smdl entity concerns. Two of the small entities represented small
locd governments. In addition, EPA officids presented a summary of the rule to the Nationd
Governor’s Association in ameeting on May 24, 2000. EPA also scheduled a one-day stakeholders
meeting for the trade associations that represent elected officidson  May 30, 2000 to discuss and
solicit comment on this and other upcoming contaminant rules.

In genera, comments on the proposed Arsenic Rule cited costs and funding for compliance,
reducing adminigtrative burden, and increasing flexibility as concerns. EPA’s proposed and find rules
reflected eased adminidtrative burden on states based on their comments. For the find rule, EPA
further revised the costs based on comments and continues to believe that there are affordable
technologies.

Concentrated Animal Feeding Operations (CAFO)(Proposed Rule)

During the development of the proposed CAFO regulations, EPA consulted with private
industry, and State and locd government regulators. EPA dso established aworkgroup that included
representatives from USDA and seven Sates, as well as EPA Regions and headquarters offices. The
workgroup consdered input from stakeholders in developing the regulatory options. EPA aso sent a
summary package outlining the proposed rule to State and loca associations, including the Nationa
Governors Association, National Conference of State Legidators, U.S. Conference of Mayors,
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Council of State Governments, Internationa City/County Management Association, Nationd
Association of Counties, National Association of Towns and Townships, and County Executives of
America

In addition, EPA met with the Locad Government Advisory Committee, Smal Community
Advisory Subcommittee in September 1999. At this Federal Advisory Committee Act meeting, EPA
described the CAFO regulatory revisions being considered, and responded to questions concerning the
effect of EPA’s regulaory actions on smal communities. EPA dso notified tribal communities about
this rulemaking through a presentation of potentia rule changes a the Nationd Environmenta Justice
Advisory Committee meeting in Atlantain June 2000 and through noticesin triba publications.

The proposed rule would widen the scope of animal feeding operations that require NPDES
permits and strengthen the technology based regulations in these permits as they apply to CAFOs.
Based on consultations with States and local governments, EPA aso proposed some ways to clarify
and smplify the existing requirements to make them more eadly understandable and more effective in
their implementation. Many of EPA's proposed CAFO requirements reflect this objective, particularly
in proposed revisons to the existing regulations that pertain to applicability. In addition, many States
disagree with EPA’ s assessment that the rule would have minima impact on the States. In particular
they are concerned that lowering the threshold that defines CAFOs would require additional entities to
be permitted in States where there is dready a permit backlog. To address this concern, States and
severd nationa associations representing State governments recommend that EPA provide States with
the flexibility to use State programsin lieu of NPDES permits. This recommendation aong with other
concerns expressed by States were addressed through co-proposal of regulatory options. For
example, EPA proposed to amend the current NPDES authorization to recogni ze State programs that
can meet the requirements of a NPDES program consistent with 40 CFR Part 123. EPA dso included
aco-proposal to waive the co-permitting requirement in States that have a program for addressing
excess manure. EPA solicited comment on these and other gpproaches and will evduate arange of
regulatory dternatives to grant greeter flexibility to States.

For thefind rule, the Agency is congdering additiona ways to provide increased
flexibility—particularly to States with regard to existing State programs related to CAFOs—based on
recommendations by States and several nationa associations representing State governments.
Ground Water Rule; Nationa Primary Drinking Water Standards (Proposed Rule)

The Ground Water rule (GWR) contains a Federd mandate that may result in expenditures of

$100 million or more for the private sector in any oneyear. A detailed description of the UMRA
andysisis presented in EPA's Regulatory Impact Analysis of the
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GWR which isincluded in the Office of Water docket for thisrule. The proposed Ground Water Rule
was published in the Federal Register on May 10, 2000.

EPA initiated consultations with the governmenta entities affected by thisrule. EPA held four
public meetings for dl stakeholders early in the rule devel opment process as well as a public meeting
after the proposal was published. 1n addition, EPA held three early involvement meetings with the
Asociation of State Drinking Water Adminidirators. Because of the GWR'simpact on smdl entities,
the Agency convened a Smdl Business Advocacy Review (SBAR) Panel in accordance with the
Regulatory Hexibility Act (RFA) as amended by the Smal Business Regulatory Enforcement Fairness
Act (SBREFA) to address smdl entity concerns, including smal local governments specificaly. EPA
consulted with smal entity representatives prior to convening the Panel to get their input on the GWR.
Of the 22 amdl| entity participants, five represented small governments. EPA aso made presentations
on the GWR to the national and some loca chapters of the American Water Works Association, the
Ground Water Foundation, the National Ground Water Association, the National Rural Water
Association, and the Nationa League of Cities. Twelve State drinking water representatives also
participated in the Agency’ s GWR workgroup.

In addition to these consultations, EPA circulated a draft of this proposed rule and requested
comment from the public through an informd process. Specifically, on February 3, 1999, EPA posted
on the EPA’ s Internet web page and mailed out over 300 copies of the draft to people who had
attended the 1997 and 1998 public stakeholder meetings as well as people on the EPA workgroup.
EPA received 80 letters or eectronic responses to this draft.

To inform and involve tribal governments in the rulemaking process, EPA presented the GWR
at the 16™ Annua Consumer Conference of the National Indian Hedlth Board, at the annua conference
of the Nationd Triba Environmenta Council, and a an EPA Office of Ground Water and Drinking
Water (OGWDW)/Inter Triba Council of Arizona, Inc. triba consultation meeting. Over 900
attendees representing tribes from across the country attended the National Indian Health Board' s
Consumer Conference and over 100 tribes were represented at the annua conference of the National
Triba Environmenta Council. At the OGWDW/Inter Triba Council of Arizonamesting,
representatives from 15 tribes participated. 1n addition, over 500 tribes and triba organizations were
sent the presentation materids and meeting summary.

On May 30, 2000 EPA held a one day stakeholders meeting for the trade associations that
represent State and locd dected officid including the Nationd League of Cities, The Nationd
Association of Counties, The Nationad Governors Association, The Nationa Association of Towns and
Townships and the National Conference of State Legidators. The meeting was held to present
information on the GWR and other drinking water rules that were proposed that year. Participants
were encouraged to submit comments on the proposed GWR. Over 250 organizations and individuas
submitted comments upon the proposed GWR including 38 State government organizations, 18 locdl
government organizations and 1 triba government organization.
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Through these conaultations, government stakeholders provided input on virtudly al aspects of
the Ground Water Rule. One concern most government stakeholders shared was that EPA might
require across the board disnfection for al water syssems. The Agency considered this concern when
selecting its preferred dternative for the Ground Water Rule proposa, which is a risk-based targeting
gpproach to identify systems requiring corrective action. Another concern common to most
government stakeholders was that EPA should provide flexibility to address unique circumstances both
at the State/Tribal level and the system level. In response to those concerns, the proposed GWR
provides State and Triba Primacy agencies with a high degree of flexibility by enabling these agencies
to define sgnificant deficiencies. The proposed GWR provides flexibility to the locd governments
which administer water utilities by permitting them to sdect from arange of corrective actions.

Meta Products and Machinery (MP&M) (Proposed Rule)

During the development of the proposed MP&M regulation, EPA consulted with private
industry, and State and local government regulators. The proposed MP&M Rule will affect
governments in two ways. (1) government-owned MP&M facilities may be directly affected by the
MP&M regulation and therefore incur compliance cogts, and (2) municipdities that own Publicly
Owned Treatment Works (POTWSs) that receive influent from MP&M facilities subject to the
regulation may incur additiona costs to implement the proposed rule. State and regiond permitting
authorities will dso be affected. EPA consulted with these stakeholder groups on topics such as
options development, cost modds, pollutants to be regulated, cost of the regulation, and compliance
dternatives. Some of the stakeholders provided helpful comments on the cost models, technology
options, pallution prevention techniques, and monitoring aternatives.

In addition, because many facilities affected by this proposa are indirect dischargers, the
Agency involved POTWSs as they will have to implement therule. EPA consulted with POTWs
individudly and through the Association of Municipa Sewerage Agencies (AMSA). EPA dso
consulted with pretrestment coordinators and State and local regulators. The Agency collaborated with
POTWsin sdlecting BAT facilitiesfor EPA wastewater sampling and, in severd cases, POTWs
performed wastewater sampling and submitted the data to EPA for use in developing the rule. EPA
conducted the POTW survey to obtain estimates of POTW permitting costs and dudge disposal
practices and costs. EPA assessed whether any impacts of the regulatory requirements in the rule might
sgnificantly or uniquely affect POTWS, epecidly smdl POTWSs, and determined the degree to which
POTWswould benefit from the regulation by having more options for sawage dudge disposa and
decreased costs of disposing of the dudge.

EPA consulted with State and locd regulators during three different public meetings. Their
main comments focused on: (1) the potentia burden on them to issue permits/control mechanismsfor a
large number of facilities that have not been permitted under effluent guiddines prior to thisrule; (2)
request for additional monitoring flexibilities;, and (3) request to alow them to use concentration-based
gandards in the MP&M rule for those subcategories whereiit is difficult to obtain production or flow
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information at the process-level. EPA incorporated many of their suggestions and addressed these
concerns throughout the preamble.

EPA aso consulted with State and local government representatives in developing the
proposa. EPA developed and administered a survey questionnaire to collect information from POTWs
on the burden of implementing permits for MP&M facilities. In addition, EPA attended severa industry
and professond mesetings such asthe Nationd Meta Finishing Strategic God's Summit and the annua
meetings of the Association of Municipa Sewerage Authorities (AMSA) to tak to State and local
governments (and other stakeholders) about the MP&M proposed rule including severa possible
dternative options for monitoring. State and local government representatives were also present at
EPA’s public meetings on the MP& M proposed rule.

Based on consultations with State and locd governments, with particular consideration of
Publicly Owned Treatment Works (POTWS), EPA incorporated increased flexibility into the proposed
rule. Asrequested by locd regulators, EPA proposed aflexible program for monitoring wastewater
discharges from MP&M facilities. The proposed program includes the use of indicator parameters,
walvers for pollutants not present, and sdf-certification of an organic chemicas management plan. In
addition, to reduce implementation burden on POTWs, EPA proposed to exclude nearly 50,000
fadilitiesfrom the MP&M rule. Thiswas achieved by limiting the regulation to facilities with wastewater
flows above alow-flow threshold. The low-flow exclusion will have an additiond benefit by reducing
the number of State and loca government-owned facilities subject to the MP&M rule. For example, as
proposed, atown’'s snow remova equipment facility, if it generates less than one million gallons per
year of wastewater, would be excluded from the MP&M rule.

In addition, athough not specificadly incorporated into the proposed regulatory requirements,
EPA solicited comment on additiona opportunities to reduce implementation burdens for State and
local regulatory authorities. For example, EPA requested comment on providing alow flow excluson
to other MP&M industry sectors. Findly, among the revisions for the find rule, EPA plansto
incorporate clarifications to regulatory definitions and applicability statements suggested by State and
loca governments.

Office of Prevention, Pesticides, and Toxic Substances

|dentification of Dangerous Levels of Lead (Find Rule)

The final regulation under section 403 of the Toxic Substances Control Act (TSCA), as
amended by the Residentia Lead-Based Paint Hazard Reduction Act of 1992, also known as“Title X
(ten),” establishes standards for lead-based paint hazards in most pre-1978 housing and child-occupied
facilities. This regulation supports the implementation of regulations aready promulgated, and others
under development, which ded with worker training and certification, lead hazard disclosure in redl
edtate transactions, requirements for lead cleanup under State authorities, lead hazard evauation and
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control in Federdly-owned housing prior to sdle and housing receiving Federd assstance, and U.S.
Department of Housing and Urban Development grants to loca jurisdictions to perform lead hazard
control. In addition, this action aso establishes, under authority of TSCA section 402, resdentia lead
dust cleanup levels and amendments to dust and soil sampling requirements and, under authority of
TSCA section 404, amendments to State program authorization requirements.

Although the establishment of the sandards contained in this rule do not, in and of themsdves,
mandate any action, the Agency recognizes that the existence of the hazard standards may influence the
decisons or actions of State, locd or tribal governmenta officids as they relate to lead-based paint
activities, i.e,, hazard interventions and risk assessments. Because the standards established by this
regulation may be adopted by any State or triba government, EPA involved State and local
governmenta agenciesin an extensive “didogue” process. The Agency aso consulted with interested
State and triba government representatives as part of the Forum on State and Triba Toxics Action and
EPA’s Annua Nationd Lead Meeting with States and Tribes. The Agency has dso provided extensive
technical and financid assstance. EPA adso consulted with the Sates a the annua EPA meseting with
State program representatives.

Dueto this public input, EPA made severa changes prior to findizing thisrule. One of the most
ggnificant concerned the characterization of lead hazardsin soil. In answer to concerns that the “yard-
wide’ soil standards might be too burdensome and till not protective enough, EPA responded by
Setting two separate levels - amore stringent standard which would apply in play areas (this protecting
children in areas where they are most likely to encounter lead-contaminated soil), and a less stringent
gtandard which would apply in other areas (thus focusing attention on highest priority aress, while
lowering the burden on other areas). This approach appears to satisfy Agency gods, and address
public and State concerns about the implementation of the standards.

Office of Solid Waste and Emergency Response

Notice of Proposed Decision on Request by FMC Corporation for an Extension of the Land Disposa
Redtrictions Effective Date for Five Waste Streams Generated at the Pocatello, Idaho Facility; Notice,;
65 FR 12233; 3/8/00, 65 FR 34694; 5/31/00

EPA proposed to approve the request submitted by FMC Corporation (FMC) for aone-year
Case-by-Case (CBC) extension of the May 26, 2000, effective date of the Resource Conservation and
Recovery Act (RCRA) land disposdl restrictions (LDRs). FMC requested the CBC extension due to
the lack of available trestment capacity for five waste streams and the need for additiond time to
design, congtruct, and begin operation of an on-gte treatment plant. For this CBC extenson to be
approved, FMC must make each of the seven demonstrations required in the procedures for CBC
extensons to an effective date. These provisons establish that an gpplicant who satisfies the conditions
for aCBC extension will be granted one. If this proposed action isfindized, FMC will be alowed to
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continue to treat, store, or dispose of these five waste streams, as currently managed in on-site surface
impoundments, until May 26, 2001, without being subject to the LDRs gpplicable to these wastes.

EPA consulted with the State of 1daho--1daho Division of Environmenta Quality (IDEQ) to
determine if the State had any permitting, enforcement, or other concerns regarding this respective
facility that EPA should take into consideration in deciding to grant or deny FMC's application for a
CBC extenson of the LDR effective date. The State of 1daho hasindicated its support for the approval
of the CBC extension requested by FMC.

EPA approved the request submitted by FMC Corporation (FMC) for a one-year
case-by-case (CBC) extension of the May 26, 2000, effective date of the RCRA land disposd
regtrictions (LDRS) applicable to hazardous wastes generated by FMC. This action responds to the
request submitted by FMC, under the procedures for CBC extensons to an effective date, which dlow
any person to request the Administrator to gpprove, on a case-by-case basis, an extension of the
goplicable effective date of the LDRs.

Amendments to the Corrective Action Management Unit (CAMU) Rule; NPRM; 65 FR 51079;
8/22/00

EPA proposed amendments to the existing RCRA Corrective Action Management Unit
(CAMU) Regulaion. CAMUs are used for managing remediation wastes, and for implementing
corrective action or cleanup at afacility. CAMUSs can promote cleanups by alowing a broader range
of cleanup activities than are dlowed under the other hazardous waste management regulaions. The
amendments, if findized, will add more detail to the trestment and technica standards for management
of cleanup wastesin CAMUSs.

In the spirt of Executive Order 13132 on Federdism, and consistent with EPA policy to
promote communications between EPA and State and loca governments, EPA specificdly solicited
comments on the proposed rule from State and locd officids. Prior to entering into the CAMU
settlement agreement, EPA did discuss with the states potentia impacts on states from amendments to
the CAMU rule. During these discussions, individual states expressed concerns about potential
disruption caused by the authorization process that would be required in states that are aready
authorized for the 1993 CAMU rule, the reduced discretion that would be available under any
amendments to the CAMU rule, and the potentially more e aborate process that would be involved in
making CAMU decisons.

EPA recognizes that these are vadid concerns, and believes the proposal addresses them. For
example, EPA has proposed a grandfathering provision, to address the issue of disrupting existing
CAMUSs and those that are substantidly in the gpprova process. The proposd will aso include an
gpproach to authorization that is intended to reduce disruption for states with authorized CAMU
programs, and to expedite authorization for states that have corrective action programs but are not yet
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authorized for CAMU. In addition, EPA recognizes that increased processis introduced by this
proposa, but, has tried to find a reasonable balance by adding sufficient detail to achieve the proposa’s
goas while preserving Ste-specific flexibility that provides incentives to cleanup. Findly, the proposd is
designed to incorporate the CAMU designation process into the existing decision-making process that
istypicaly used by states and EPA for cleanups, including that used for making CAMU determinations.
For example, EPA designed the principa hazardous constituent process, and certain proposed
adjustment factors to reference the overal cleanup decision-making process within which the CAMU
decison ismade. EPA is seeking comment on its approach to address these concerns.

Accidental Release Prevention Requirements; Risk Management Programs under the Clean Air Act
Section 112(r)(7); Digtribution of Off-gte Consequences Andysis Information; Final
65 FR 48108; 8/4/00

In August 2000, EPA and the Department of Jugtice (DOJ) issued ajoint rulemaking,
“Accidenta Release Prevention Requirements, Risk Management Programs Under the Clean Air Act
Section 112(r)(7); Digtribution of Off-Site Consequence Analysis Information.” Asrequired by the
Chemicd Safety Information, Site Security and Fuels Regulatory Relief Act (CSISSFRRA), thisrule
provided members of the public and government officids with access to information concerning the
potentia off-gte consequences of hypothetica accidental chemica releases from indudtrid facilities.
The agencies consulted with seven organizations that represent State and local eected officiasin
developing thisrule (i.e., National Governors Association, Nationa Conference of State Legidatures,
U.S. Conference of Mayors, Nationa League of Cities, Council on State Governments, International
City/County Management Association, National Association of Counties, and National Association of
Towns and Townships). The agencies dso consulted with State and loca representatives of the
Accident Prevention Subcommittee of the Clean Air Act Advisory Committee (an EPA FACA
committee) about the implementation of the off-site consequence andysis (OCA) provisions of
CSISSFRRA.. In response to concerns some raised about the potential chilling effect of
CSISSFRRA' sredtrictions on State and locdl officids willingness to obtain OCA information and to
communicate the substance of that information to the public, the rule included a provison darifying that
State and loca officids can share OCA data with the public aslong asthey do so in away that does
not disseminate or permit mechanicd replication of the OCA sections of risk management plans or
provide accessto EPA’s OCA database. The rule adso authorized some State and local officidsto
share OCA information themsaves in certain ways.

Smadl Government Rilot Projects and Capacity Building
Smal Community Outreach Project for the Environment (SCOPe)
EPA’s Office of Policy, Economics and Innovation funds a project of the Nationa Association

of Schoals of Public Affairs and Adminigtration (NASPAA) to creste a communications channd for
amdl towns to condder complex environmentd regulaions. This communication isamed a minimizing
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the adverse impact of regulaions on samdl governments through early consultation. The core effort of
this project has regiond schools of public administration meeting with small town leaders on a sub-State
regiond basis to empower themselves to become better environmentd citizens and communities. This
cooperative agreement is currently in itsthird year.

Small Town and Rura Outreach Project

The principa objective of the Small Town and Rural Outreach Project isto enable loca
government decision-makers to provide meaningful comment, at the pre-proposa stage, for asdlect
number of rulesthat may have an impact on smaler communities. Thiswill include development of a
roadmap for local leaders to provide input into future rulemaking efforts. Asits second objective, the
Smadl Town and Rurd Outreach Project will develop areplicable modd to use in gathering smal town
comments a various stages in the making and implementation of future rules and/or programs. This
project is currently initsfirst year of atwo-year funding agreement.

Policy on Flexible State Enforcement Responses to Smal Community Violations

EPA’ s Office of Enforcement and Compliance Assurance (OECA) issued the Policy on
Hexible State Enforcement Responses to Smal Community Violationsin 1995. The policy establishes
parameters within which a state can expect EPA to defer to the ate' s decision to addressa small
community’s environmentd violations with comprehensive, capacity-building compliance assstance
ingead of with the traditiona enforcement action and pendty. The policy gives dates the flexibility to
help smal communities address environmenta problems on a"worg thingsfirst” bass. The policy aso
creates anew incentive for small communities to ask the state for help when they think they may have
an environmenta problem.

Developed as areault of the Agency’s ongoing dialog with smal communities, this policy is
intended to address the concern that small communities that lack the technical resources needed to
comply with dl environmentd regulations may not seek help for fear of becoming entangled in the
enforcement process. Smal locadities making substantial progress towards compliance in accordance
with a schedule devel oped with State assstance will generaly not be subject to State or federd
enforcement actions.

Based on EPA’ s experience so far in Oregon, the policy works as follows. Environmenta
Partnerships with Oregon Communities (EPOC) offers compliance assistance to a smdl community that
requires assistance to meet its environmenta obligations. A team of experts from the date performs a
comprehensive review of the communities operations to identify al current environmentd violations and
aress of concern for future violations. If acommunity cannot correct dl its violations quickly, the state
negotiates an enforceable compliance schedule which establishes a specified time period for correcting
the violations on a priority basis. The community then addresses those violations according to the
schedule, beginning with those that have the gresater potentid impact on health and/or the environment.
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The dtate refrains from taking enforcement actions and waives or reduces pendties that normaly would
be assessed for violations, o long as the smal community is making "good faith” efforts towards
implementing the schedule.

Of course, smal communities that do not meet the negotiated compliance schedule may be
faced with State or federd enforcement actions. The policy does not gpply to crimina violations and
EPA retainsitsindependent authority to take immediate action in the event of any violation that
represents an "imminent and substantial endangerment” to the public or the environment. Morethan a
dozen Oregon communities have signed such agreements and others are “in the pipeline.” Nebraska
conducts asmilar program. Under the Nebraska Environmenta Partners Program (NEPP), more than
200 communities have conducted comprehensive environmenta salf-assessments with the assistance of
State government agencies of the sate of their environmenta compliance. Although no violations have
been identified, NEPP has developed compliance assstance and funding strategies to address the
compliance issues that have been identified through the self-assessment process.

In 2001, EPA will publish a Federd Regigter notice taking public comment on possible
revisonsto the Policy.
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CHAPTER Il1l- A REVIEW OF SIGNIFICANT REGULATORY MANDATESISSUED IN THE
PAST YEAR

Between June 2000 and May 2001, Federal agencies issued eighteen rules that contained
statements noting they were subject to Sections 202 and 205 of the Unfunded Mandates Reform Act
because they require expendituresin any year by State, locd or tribal governments, in the aggregete, or
by the private sector, of at least $100 million. The Environmenta Protection Agency (EPA) issued Six
rules,® the Department of Energy issued six ,* the Department of Labor issued three, the Department
of Hedlth and Human Services issued two and the Department of Transportation issued one. There
were two rules for which agency andyses demonstrated expected expenditures in any year by State,
locd or tribd governments, in the aggregate, totaling more than $100 million. These were: the HHS
find rule, Standards for Privacy of Individualy Identifigble Hedlth Information, and the EPA rule,
Nationa Primary Drinking Water Regulations; Arsenic and Clarifications to Compliance and New
Source Contaminants Monitoring, and the remaining rules were covered by the Act elther because of
expected expenditures exclusively by the private sector, or expected aggregate expenditures by State,
locd or triba governments combined with expenditures by the private sector grester than $100 million.

Theindividua rules dong with a brief description of the rule, and a summary of the cogs of the
rule are lised below. As mentioned above, these are the rules that the agencies certified as meeting the
grict requirements of the Unfunded Mandates Reform Act. There are clearly many other rules which
have important impacts on State, loca, and tribal governments (many of which are discussed in chapter
two). Some of these may be considered to be unfunded mandates using a broader and less literd
reading of the Act. We welcome comments on which rulesissued between June 2000 and May 2001
are not included in the list below but which State, locdl or triba governments believe should be
consdered unfunded mandates.

DEPARTMENT OF ENERGY
Office of Energy Efficiency and Renewable Energy — Energy Conservation Program for Consumer

Products. Centra Air Conditioners and Heat Pumps Energy Conservation Standards (Proposed Rule,
October 2000; Find Rule, January 2001)

3 The sx EPA rules counts the National Primary Drinking Water Regulation
on Arsenic twice because it was issued both as afind rule and a proposed rule within
the year covered by this report.

% The ds DOE rules count the Energy efficiency standards for air conditioners
and clothes washers twice each since both a proposed rule and afind rule were issued
within the year covered by this report in both cases.
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This rule amends the energy efficiency standards for central air conditioners and heat pumps.
The rule impacts the private sector. Including the costs and markups of a centrd air conditioning until
or heat pump under the new standards, the range of cost to the consumer would be from $1279 to
$2280, with an overal impact of over $100 million.

DOE dates that this rule establishes energy conservation standards for central air conditioners
and heat pumps that are designed to achieve the maximum improvement in energy efficiency that DOE
has determined to be both technologicaly feasible and economicaly justified.

Office of Energy Efficiency and Renewable Energy — Energy Conservation Program for Consumer
Products. Clothes Washer Energy Conservation Standards (Proposed Rule, October 2000; Fina
Rule, January 2001)

This rule amends the energy conservation standards for clothes washers and compact clothes
washers, and makes amendments to the test procedure for measuring the energy efficiency for clothes
washers. This rule impacts the private sector. The price of the average clothes washer is expected to
rise from about $400. 25 to $421.10 for consumers, based on the new energy conservation standards,
with atotal impact of over $100 million.

DOE datesthat the fina rule establishes energy conservation standards for clothes washers that
are designed to achieve the maximum improvement in energy efficiency that DOE has determined to be
both technologicaly feasible and are economicaly judtified.

Office of Energy Efficiency and Renewable Energy — Energy Conservation Program for Consumer
Products. Energy Conservation Standards for Water Heaters (Find Rule)

This rule increases the energy conservation standards for water heaters. Thisrule affectsthe
private sector. Due to the wide range of types, manufacturers and models of water hegters, an overdl
cogt is difficult to pin down, but it will be over $100 million per year.

In the preamble to the final rule, DOE gtates that the fina rule establishes energy conservation
sandards for weter heeters that are designed to achieve the maximum improvement in energy efficiency
that DOE has determined is both technologicaly feasible and economicaly justified.

Office of Energy Efficiency and Renewable Energy — Energy Conservation Program for Consumer
Products. Fluorescent Lamp Ballasts Energy Conservation Standards (Final Rule)

This rule amends exigting energy conservation standards for fluorescent lamp ballasts as
proposed and recommended by stakeholders because the Department of Energy has determined that
such revised sandards will result in Sgnificant conservation of energy, are technologicaly feasible, and
are economicaly judtified.
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Thisrule impacts the private sector. Thetotal benefit is expected to be between $1.22 hillion
and $7.18 billion in 1997 dollars, while the tota eguipment cost will range between $0.45 billion and
$1.76 billion. Thus, the Net Present Vaue will range between $1.40 billion and $5.42 billion. DOE
dates that this rule establishes energy conservation standards for fluorescent lamp balasts that are
designed to achieve the maximum improvement in energy efficiency that DOE has determined to be
both technologicaly feasible and economicaly judtified.

DEPARTMENT OF HEALTH AND HUMAN SERVICES
Hedth Insurance Reform: Standards for Electronic Transfers (Fina Rule)

This rule sets sandards for eectronic transmission of hedth information, which isrequired to be
st by Title |1 of the Hedlth Insurance Portability and Accountability Act (HIPAA). Standard dectronic
codes must be established for data sets such as nationd standard hedlth care provider identifier and
nationa standard employer identifier, and other Sandards such as security and eectronic Sgnatures.

This rule will impact the private sector, primarily hedlth plans and hedlth care providers, as well
as State and local governments and triba organizations. Savings will outweigh the cogs to the private
sector by the fourth year of the standards, and the total net savings for the period 2001 — 2011 will be
$29.8 hillion. The cost to State and loca government and triba organizations cannot be fully
determined, since the federal government only has enough information on Medicaid programs to make
an edimate of costs. The net effect may be that some states have to pay up to $1 million to comply.
The Department states that the salection of this standard (from 10 options) does not impose a grester
burden on the industry than the non-selected options. Thisis because the non-sdlected formats are not
used in astandard manner by the industry and they do not incorporate the flexibility necessary to adapt
eadly to change. The standard chosen presents sgnificant advantagesin terms of universdity and
flexibility.

Office of the Assgtant Secretary for Planning and Evaluation — Standards for Privacy of Individualy
|dentifiable Hedlth Information (Find Rule)

This rule heightens standards and provides enhanced protection of individualy identifiable hedth
information, and would apply to health plans, hedth care clearinghouses and some hedlth care
providers. This ruleintends to protect those individuals who are the subject of such information, and
how such information may be used and disclosed.

HHS dates that the Department adopted the least burdensome dternatives, consstent with
achieving therul€ sgoas.” This rule would affect State and local governments. The cost to State and
loca governments will be gpproximately $360 million in 2003 and $2.4 billion over ten years. Therule
will aso affect the hedth care industry, and may cost that industry $30 billion over ten years.
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DEPARTMENT OF LABOR
Occupationd Safety and Hedth Adminigration — Ergonomics Program (Finad Rule)

This rule would have cregted standards whose am is the reduction in musculoskeletal disorders
(MSDs) in the work place that are the result of ergonomic risk factors such as repetitive motion, force,
awkward posture and vibration. The fina ergonomics rule was a program standard that requires
employers whose employees experience MSD incidents in jobs determined to be higher-risk jobsto
implement a program that includes the elements of any sound safety and hedth program.

This rule would have affected both the private sector and government entities. The annuaized
benefits accruing in the first ten years the standard would have been in effect were estimated to be $9.1
billion. The estimated cost to al affected sectors per year was expected to be $4.5 billion. The DOL
dtated that options for improving the operation of markets include dissemination programs, tort ligbility
options, and workers compensation programs. After considering each of these options, OSHA
concluded that none of them will provide the level of socid benefits or employee protection achievable
by the fina ergonomics program standard.

This rule was overturned by Congress according to the terms of the Congressona Review Act
on March 20, 2001.

Penson and Welfare Benefits Adminigtration — Amendments to Summary Plan Description Regulations
(Find Rule)

This rule amends the regulations governing the content of the Summary Plan Description (SPD),
which is required to be furnished to employee benefit plan participants and beneficiaries under the
Employee Retirement Income Security Act of 1974 (ERISA). The amendments clarify benefit, medical
provider and other information required to be disclosed in the SPD of a group hedth plan and reped
the limited exemption with repect to SPD’s of wdfare plans providing benefits through qudified
HMO's.

The rule will affect private companies, and the estimated cost associated with these
amendments will pesk at $208 million for 2002, the year most of the amendments will become
goplicable. DOL datesthat it has adopted the least burdensome method of achieving therule's
objective of improving the information that participants and beneficiaries recelve about their ERISA
covered pension and welfare plans.
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Penson Welfare Benefits Adminigration — Employee Retirement Income Security Act of 1974; Rules
and Regulations for Adminigtration and Enforcement; Claims Procedure (Fina Regulation)

This regulation revises the minimum requirements for benefit claims procedures of employee
benefit plans covered by Title | of the Employee Retirement Income Security Act of 1974 (ERISA).
The regulation establishes new standards for the processing of claims under group hedth plans and
plans providing disability benefits and further clarifies existing standards for dl other employee benefit
plans.

This regulation impacts the private sector. DOL dtates that they selected the least costly
dternative asrequired by UMRA. Thereisatota cost in years 2001-2002 of $518 million. The
reported benefits of the regulation include ensuring the prompt approva of some hedlth and disability
clamsthat otherwise would have been wrongly denied.

DEPARTMENT OF TRANSPORTATION

Nationa Highway Traffic Safety Administration — Federa Motor Vehicle Safety Standards, Heed
Restraints (Proposed Rule)

This rule would upgrade the sandard for head restraints for passenger cars and light multi-
purpose vehicles, trucks and buses. The rule would establish higher minimum height requirements for
head restraints, and add a requirement limiting the distance between a person’s head and the head
restraint.

Thetotd cost per year (in 1998 dollars) is expected to be $160.5 million, whiletheruleis
expected to reduce the number of whiplash injuries suffered by 14,247 per year. The rule would affect
the private sector, specificaly, motor vehicle manufacturers. The Department States that this rule would
be consstent with its policy of producing the highest benefits at a reasonable cost.

ENVIRONMENTAL PROTECTION AGENCY

Office of Ground Water and Drinking Water — Nationd Primary Drinking Water Regulations, Arsenic
and Clarifications to Compliance and New Source Contaminants Monitoring (Proposed Rule, June
2000; Fina Rule, January 2001)

This rule reduces the amount of arsenic that is dlowed to be in drinking water from 50 mg/liter
to 10 mg/liter. 1t dso revises current monitoring requirements and requires non-trangent, non-
community water systems to come into compliance with the sandard. This rule may affect either State,
locd or triba governments or the private sector a an approximate annudized cost of $181 million.

The EPA clamsthat it selected an MCL of 10 mg/L because it isthe most codt-€effective
dterndive, because it maximizes bendfits.
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Office of Trangportation and Air Quadity — Control of Emissions of Air Pollution from Highway Heavy-
Duty Engines (Find Rule)

This rule updates the emissons standards for heavy-duty diesdl and auto-cycle vehicles and
engines. Thetota annua cost of improved heavy-duty vehicles for the year 2004 (in 1999 dollars) will
be $479 million. The aggregate cost to society of the new heavy-duty Otto-cycle requirementswill be
$110 million in 2005. The 20-year annudized codt for the regulation is $379 million.

Thisrule will affect the private sector. The EPA dated that it believes that thefind rule
represents the least costly, most cost-effective gpproach to achieve the air qudity goals of the rule.

Office of Trangportation and Air Qudity - Heavy-Duty Engine and Vehicle Standards and Highway
Diesd Fud Sulfur Control Requirements (Find Rule)

This rule sets new federd emissons slandards for heavy-duty vehicles and places limits on the
levd of sulfur in diesd fud.

Thisrule impacts the private sector. The annua compliance costs will be $4.2 billion in 1999
dollars, while the net benefits are expected to be a least $66.2 billion. The EPA dtated that it believes
the rule represents the least costly, most cost-€effective approach to achieve the air qudity gods of the
rule.

Office of Water - Meta Products and Machinery Efficient Guiddines (Proposed Rule)

This proposed regulation will apply to process wastewater discharges from Metd Products and
Machinery (MP&M) facilities performing manufacturing, rebuilding or maintenance on ametd part,
product, or machine usng an MP&M operation and discharging process wastewater either directly or
indirectly to surface waters.

This regulation would impact both the private sector and State and local government or tribal
organizations. The estimated tota annudized before-tax compliance costs are $2.1 billion in 1999
dollars. Of that total, $2.095 hillion is expected to be borne by the private sector, and $0.014 is
expected to be borne by governments. The EPA sated thet it believes that the proposed ruleisthe
least burdensome of the regulatory aternatives considered that still meets EPA’s objectives.

Office of Water — Nationd Pollutant Discharge Elimination System Regulations and Effluent Limitations
Guiddines and Standards for Concentrated Animal Feeding Operations (Proposed Rule)

This regulation seeks to ensure that manure, wastewater and other process waters generated by

concentrated anima feeding operations do not impair water quality. EPA isrevising the old sandards
in these areas, which were established in the 1970s. This rule will impact the private sector. Tota
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annua compliance cogt is projected at $925 million. Estimates of this rul€' s benefits range from $163
million to $182 million annualy. The EPA gated that it has sdlected the least costly, most codt-effective
and least burdensome aternative that was consstent with the requirements of the CWA.
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